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LIFE AND WORKS OF FISHER AMES.! 


Tue written lives of great men are truly invaluable. If 
fairly and properly presented, there is no class of writing so 
useful, and which certainly loses nothing in this respect, by 
being usually entertaining as well as instructive. And we 
suppose, that nothing tends so much to keep up society, and 
to check that downward tendency, to which, by the law of 
nature, all human things are subject, as the example and 
instruction afforded by biographies of the illustrious depart- 
ed. We are the more disposed to offer this consideration 
to the attention of our readers, because in our day a great 
deal has been said in derogation of what some have de- 
nominated “ hero-worship;” especially by those who are 
willing to forget that the elements of great character, after 
all, must be great qualities ; and who can, necessarily, offer 
us, as a substitute, qualities, not generally counted so 
well worthy of our respect and admiration. We confess, 
for our own part, we prefer to worship heroes, rather than 
those who have no title to any such appellation. 

The reasons which go to constitute the sound basis, upon 
which our views on this subject are founded, seem to us 
almost too obvious to require much effort at elucidation. 
The framework of human society, as we have already sug- 
gested, is not kept moving in regular order, and subject 
to just influences, by the mere operation of its own fric- 
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tion. On the contrary, if human affairs were left entirely 
to the management of those who, unhappily, possess no 
heroic tendencies, we apprehend that their ordinary pursuits 
would descend very low in the scale of dignity and honor, 
and whatever else tends to promote the improvement and 
elevation of the race. In a word, it is really great men, and 
not petty men, — men of noble minds and generous sympa- 
thies and elevated views and exalted talents, — those whose 
impulses and principles and aspirations conduct them honor- 
ably along the high and difficult paths of public service, — 
who undoubtedly deserve, as they have generally enjoyed, 
the peculiar respect and gratitude of mankind. 

It sometimes happens, however, in the decay of States, 
under popular institutions, that men of no great ability or 
honor get the upper hand. In the midst of public fac- 
tions and the jealousies and rivalries of political conflicts, 
hordes of the least deserving often become ambitious. 
The presumption of such persons is usually on a par with 
their ignorance, and they are unscrupulous, just in propor- 
tion as they are deficient in the higher sentiments, which 
control the conduct of better men. They are thus able, by 
means of combination and the impulse of common though 
selfish interest, to carry their objects into effect, and to ex- 
clude from the conduct of affairs those who are most able to 
understand and to manage them the best. The conse- 
quence always has been, and always will be, that a flood of 
degeneracy will sweep over the surface of society ; and unless 
checked by better influences, a nation, once enlightened, 
cultivated, generous and free, may become in the progress 
of time, as has often proved to be the case, degraded into bar- 
barism, or supple slaves to the worst and meanest tyrants. 

This, we observe, is an imperfect summary of Mr. Ames’s 
political principles and opinions, for which some people 
saw fit, in his day, to stigmatize him as an aristocrat. In 
this view, and for the example and warning of other times, 
we conceive that his son has now conferred a real benefit 
on the public, by preparing this memorial of his illustrious 
father. For Fisher Ames was, unquestionably, a great 
man; of the true, old-fashioned, sterling, devoted stamp. 
Not, certainly, that we mean to be understood as alleging, 
that either he, or his contemporaries, were quite free from 
errors and defects, which, in his case, it might be difficult 
to point out, but with which public men, in all ages and 
countries, have been more or less chargeable. Of one thing 























i 


ya cited. 


































483 





Life and Works of Fisher Ames. 


we are sorry to feel a clear confidence, that the standard of 
public obligation and the tone of public honor were alto- 
gether higher i in his day than in our own; that the scale of 
generous patriotism had not generally been permitted a de- 
scent so low, and at the same time so safe, as more modern 
times have witnessed ; and that political corruption as yet 
duly paid its decent and respectful external homage to public 
integrity. In a word, no one ever doubted, that we ever 
heard of, that Fisher Ames was an honest man; true to 
his principles, his conscience, his country and his Maker! 
Throughout the great administration of Washington, during 
a period which, as Mr. Ames himself has admirably charac- 
terized it, —“ that government was administered with such 
integrity, without mystery, and in so prosperous a course, 
that it seemed wholly employed in acts of beneficence,” — 
and in subsequent more stormy times, — side by side with 
men of powerful character and exalted ability, whose ener- 
gies had been developed aud concentrated, and vivified, 
amidst the stirring events of the revolution,— Mr. Ames was 
always seen in the front rank, and there he was seen, to the 
last, without a stain. We once heard one of his contempo- 
raries who knew him well say, ‘ Every body loved him.” 
What a character is this! Better than fame, and more to 
be desired than the proudest rewards of all human ambi- 
tion. ‘l'o have passed through the troubled scenes of an 
eventful life, and the fierce, rancorous, unsparing conflicts 
of political warfare, with the general good- will, affords sure- 
ly the highest testimonial, not merely of the excellent kind- 
ness of his heart, but of the sincere, unflinching and unsus- 
pected uprightness of his character and life. 

This is clearly no place, in which to indulge in specula- 
tions upon the principles of the great party, which he so 
long aided to conduct, with an ability, kindred, at least, to 
the highest genius, and a sagacity often prophetic, from 
the directness and singleness of purpose with which he re- 

garded public affairs. But the nature of these doctrines, in 
their general scope, and often in their minute details, and 
the earnest sincerity, which sigualized his devotion to their 
elucidation and support, are sufficiently developed in the 
pages of these volumes. 

We have styled Mr. Ames illustrious, and his title to 
be thus distinguished we believe will be more fully .ac- 
knowledged, the more closely they are investigated. They 
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are, it is certain, of that solid character, which will bear the 
substantial test of time. The too narrow space, which our 
own pages allow us to afford to the notice of these hand- 
some volumes, is due to the character of Mr. Ames, as an 
ornament to the profession of the Law ; though the exigen- 
cies of the times, as well as his own inclinations, unques- 
tionably, enlarged him into a statesman, instead of permit- 
ting the devotion of his life to the drudgery, or even to the 
higher pursuits of the Bar. 

The volumes are introduced by that elegant and feeling 
sketch of Mr. Ames’s life, prepared by the late President 
Kirkland, which has long been held one of the noblest trib- 
utes ever paid by one good man to the memory of another. 
This is followed by the “ Letters,” invaluable, of course, as 
sources of illustration of the public and private history of the 
times; and the second volume is made up of the political 
speeches and political essays of Mr. Ames. It is not our 
province to pronounce upon writings and oratorical efforts, 
which have, long since, taken their place in the public esti- 
mation. The Letters, now collected and published for the 
first time, constitute a new element of interest, and entitle 
the editor to our gratitude, for this highly valuable portion 
of his filial work. Our own publication is so exclusively 
devoted to the exposition of legal principles and the annals 
of judicial tribunals, that we are unable to devote any space 
to the consideration of the life and public character of Mr. 
Ames. ‘This is the less necessary, however, by reason of 
the existence of that succinct and delightful personal sketch, 
by Dr. Kirkland, already alluded to. 

The letters of Mr. Ames, however, we wish to remark, 
are of very great value. They run through the long period 
from 1789 to 1807; including, therefore, a series of years 
filled with events of the highest consequence, both to this 
country and to Europe, and covering that tract of time, in 
which the principles of our own government were most 
thoroughly examined, settled and established. ‘They are 
written mostly off-hand, in an easy, agreeable style, with- 
out any apparent deliberate attempt at artificial construc- 
tion. Indeed, they are all addressed to his familiar friends, 
who were all men of mark in their day and generation. 
It constitutes their charm very much, therefore, as well as 
their value, that personal allusions, often to those of whose 
private life we cannot hear too much, and suggestions in 
regard to domestic affairs, of which more than we could 
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wish appears to have been omitted, —are interspersed with 
discussions of public affairs, discriminating touches upon the 
motives and characters of public men, comments upon the 
temper and spirit of the people, forebodings, sometimes too 
soon realized, and ardent hopes and aspirations for the wel- 
fare of his country, generally far more than fulfilled. They 
present Mr. Ames in an aspect so attractive, through all the 
relaiions of life, as fairly to challenge credence to the re- 
mark of our venerable friend, that “every body loved him.” 
The body of one of these letters we quote below. It is, 
it will be seen, upon subjects kindred to our own pages. 
It throws some light upon the character of Mr. Ames, as 
a lawyer, and presents, in a striking view, his strong and 
sagacious sense, — indeed, it is actually prophetic in its 
judgments upon his contemporaries, — and, in all respects, 
may be of service to members of the profession, in our own 
day. It is dated at Dedham, Mr. Ames’s residence, Octo- 
ber 5, 1802, and is addressed to Christopher Gore, after- 
wards Governor of Massachusetts, as we suppose on the eve 
of his return from London to his native city, Boston. We 
would suggest, that a few more notes to these letters might 
be of use, and would save the trouble to their readers of 
tiresome research into contemporary documents. 


** You ask my advice about resuming the law business. I cheerfully 
undertake the ollice, only premising that in deciding the most momentous 
concerns of life, a man is not only his best, but almost solely, his own 
adviser. He has exclusively that instinctive perception of what he pre- 
fers, and of what he can do, that the most discerning friend must only 
suppose, and may, and indeed must, in a great measure mistake. Never- 
theless, friends ought to advise, because they bring this power of se//- 
judging into operation precise/y, and with ample materials. All I will 
pretend to do is to frame a special verdict, and then humbly submit it to 
your honor’s judgment. 

‘* Great law knowledge is sure to gain business and emolument. The 
splendid eloquence that displays its treasures may hasten the popular judg- 
ment to decide that a man possesses them, but ultimately the learning of 
the lawyer decides the measure of his fame. Now, | pronounce that you 
are well fied by nature and study, as well as practice, for such eminence, 
and by a practice that evinces your extensive learning and sound judg- 
ment as a lawyer, | cannot conceive that you will submit to an unfavora- 
ble test of character, or that you will be degraded from the place your 
friends wish to see you take. 

‘** I] will therefore assume it as a point proved, that by practice in great 
causes, and where law learning will be chiefly sought for, you will not 
impair the dignity of your standing by resorting to the bar. But you will 
reply, that by returning to open shop you cannot choose your customers, 
nor refuse to sell ordinary wares; to harangue a jury about the flogging 
given to a sailor, or to mingle in the snipsnap war about admitting a wit- 
ness or a deposition, will often vex and humble the liberal mind; _busi- 
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ness of small value will not lie in your way. I reply, your share will be 
made up by insurance cases, and questions which our bankrupt law is 
sowing for the harvest of 1804. 1 observe that the little contests and liti- 
gations are engrossed by the junior class of the profession and by those 
who never advance beyond mediocrity. This is, I think, a different post- 
tion of things from what existed in 1786. You will not caleulate on the 
small fees, nor the vexatious litigation which concern sixpenny interests 
and sixpenny passions, Mr. Parsons practises on this large seale that I 
recommend ; and I will add, fees are infinitely better than they were in 
1786. 

‘* Who are the rivals for this business with whom you must divide the 
booty’ Parsons stands first, but he is growing older, Jess industrious, 
and wealth, or the hypo, may stop his practice. Otis is eager in the chase 
of fame and wealth, and, with a great deal of eloquence, is really a good 
lawyer, and improving. He, however, sighs for political office -—he knows 
not what; and he will file off the moment an opportunity oflers. 

** Dexter is very able, and will be an Ajax at the bar as long as he 
stays. You know, however, that his aversion to reading and to practice 
are avowed, and | believe sincere. His head aches on reading a few 
hours, and if he did not love money very well, he would not pursue the 
law. Sullivan, who seems immcrtal, is admonished of his decay by a fit 
every three months, and will not be in your way. 

*}, your humble servant, never was qualified by nature or inclination 
for the bar, and this I always well knew. Want of health, and the pos- 
session of a small competence will stop my mouth, if fate should not stop 
my breath before your return. I have reckoned all the persons who pre- 
tend to be considerable. John Lowell's health is wretched. . . . A 
number of eminent lawyers will be wanted in Boston, and though the 
place is overstocked, 1 think the prospect for 1804 not unhopeful. 1 know 
of no very dashing young men coming forward. 

** Yet truth requires that I should, afier all, state my expectation, that 
your share of the business will not be as great as it would have been if 
you had not left the country. It takes time to form connections and te 
resume the old set of clients. You are no chicken, and eught not to cal- 
culate on a very long period of drudgery at the bar. You will, and you 
ought to, enjoy the ofzum cum amicis et Libris et dignitate, tor many years 
beture you die. I will not conceal from you my opinion, that you ought 
not to expect, or to take into your plan, the rece ipt of a great many great 
bags of money from your practice. 1 do not found this moderate ealeu- 
lation on your want of merit and talent, or on the refusal of the publie to 
admit your title to both; I only insist that, from circumstances connected 
with you, with rivals in practice, and with the state of business, you are 
not to look fur a very large income. 

** Suppose, however, “instead of six, eight or ten thousand dollars a 
year, which Hamilion and some others are said to derive from practice, 
you get only fifteen hundred or two thousand dollars, ought you to decline 
practice on that account, or to feel morufied, as if the public had rejected 
and degraded you! I am interested to insist that this estimate of reputa- 
tion is not fair, for I am not entitled to boast of a lucrative practice. ‘The 
truth is, other considerations deserve weight, and the public will give it 
to them. 

‘'To be engaged on great law points, and to acquit yourself as you 
will, surely cannot fail to vindicate you with every body. Your time of 
life, your reputation, property, and moderation as to the passion for gain, 
will be assigned as reasons, even befure you can assign them yourself, for 
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your declining the toil of promiscuous business. It will be said, you 
would not be idle, nor will you be a drodge. ‘This line of practice, the 
only one in your choice, will shelier you fiom the ungentlemanly wrangles 
of the bar, and the court have of late years set about learning some man- 
ners. 

‘* Then the question is fairly before you, whether you will open your 
shop on such terms, and with such prospects as I have stated. Why not! 
I ask. You will, or sonie friends rather of yours will reply, why 
should Mr. Gore descend to this not very respectable, not very comforta- 
ble, not very lucrative fagging at the bar? 1 urge that it is better to keep 
up your style of living by some business, than to change it for an idle 
lite, and a style observably lower than that you have been accustomed 
to. A man may make some retrenchments and savings, but he cannot 
greatly alter his expense without descending, which I should be sorry you 
should have forced upon you. A man may not incline to take a certain 
degree on the seale of genteel living, but having once taken it he must 
maintain it. Still I think that Jaw in Boston will keep you out of the 
way of spending fifteen hundred or two thousand dollars, that a retirement 
of idle Juxury would impose upon you at Waltham. Every southern 
visitor must see your improvements, show them to his wife, and eat and 
drink you ten guineas’ worth. $2000 saved, and $2000 got is $4000, 
enough jo meet all the demands on your treasury, over and above the 
resources drawn from your property. Perhaps the superior cheapness 
of living in Boston may not strike you. I reply, a busy man may make 
savings and reputably, if he will; and indeed he must renounce business, 
or be moderate in his pleasures. He must often draw a special plea and 
refuse a feast. ‘This is not all. Make the compirison between business 
and no business. Farming at Waltham will be some resource, but I 
have no idea that it will afford that steady occupation which is essential to 
keep life trom being a heavy burden. Books, you will say, aflord that 
resource. In some degree they do, but they need auxiliary resources. 
In case you should be at Waltham, unemployed by the public. you will 
be in some danger of being forgotten by the great multitude — out of 
sight out of mind, is their maxtm. By practice you will be in sight, and 
ready, in every one’s mind, for such public employment as your friends 
will say ought to seek you. ‘Therefore the bar is in my judgment the 
best place for you to occupy, whether you aim at economy in expense, 
tranquil enjoyment of friends, or the resumption of any public station. 
Your social affections will find objects and exercise; you will be kept 
busy, and of course cheerful ; you will not appear to be laid by or thrown 
away, but to have chosen your old post. Even if you should do little 
business, the extent of your sacrifice will be the more apparent. You will 
return, not with a raging thirst of gain, but with a resolution to study 
your cases and to merit confidence and reputation. 

** Hence I conclude you ought to ‘open shop’ again. On conversing 
with Mr. Cabot, I confess he instantly decided the point against me; on 
further discussion he came over to my opinion. Indeed, it seems to me 
not merely the best course, but the only one left to you. All which is 
humbly submitted. Fisner Ames, Foreman.”’ — p. 299. 


This letter, thus playfully framed and subscribed, affords 
us a fair specimen of Mr. Ames’s epistolary style. It ex- 
hibits also, in a remarkable degree, that extraordinary good 
sense, which, applied to affairs of more general interest, is 
denominated wisdom ; implying a grasp of mind and sound- 
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ness of judgment and a faculty of sagacious discrimination, 
which are the rarest of human gifts. With this no one can 
doubt Mr. Ames was eminently endowed. He has been 
sometimes styled “ the Burke of America.’”’ Such compari- 
sons often fail in some essential particulars; and in the 
present instance, we suppose would. be understood as inti- 
mating some inferiority to his great prototype, on the part of 
the American statesman. In our opinion, not rashly.formed, 
Mr. Ames, with acast of mind and genius and a nervous or- 
ganization, in some respects essentially similar to the char- 
acteristics of Mr. Burke, may well be held fully the equal 
of that great man, except on the score of general learning, 
for the acquisition and cultivation of which, this country 
alforded fewer opportunities and inducements than, at that 
time at least, existed abroad. He was, nevertheless, an ele- 
gant scholar, as we gather from the memoir, already advert- 
ed to; a fact, indeed, sufficiently apparent not merely from 
the classical allusions to be found in his speeches, letters 
and political essays; but from that ardor and glow and ele- 
vation of thought, which show clearly that his mind had 
been at those great sources of inspiration, whose draughts 
invigorate and ennoble minds of any kindred warmth. ‘The 
grand essays of Mr. Burke, rich in all the resources of his 
luxuriant and subtle imagination, were in reality addressed 
to the higher mind of society; that is, to that audience of 
cultivated and educated people, whose minds were capable 
of becoming imbued with the spirit of his powerful and 
generous, but frequently abstract speculations ; and whose 
influence upon the administration of public affairs might 
be, therefore, rather reflective than direct. The briefer 
pieces of Mr. Ames, employing, generally and from neces- 
sity, no higher vehicle of communication with the public, 
than the newspapers of the day, were far more practical 
concessions to such claims asthe people themselves might 
be thought to have upon his instruction and advice. Yet 
they are dignified and enhanced by the weight of his learn- 
ing, and glow with the illuminating fire of hisgenius. We 
should be disposed to indicate, as one chief point of dif- 
ference, that Mr. Burke thought, while Mr. Ames both 
thought and felt. We do not mean to be understood that 
in our opinion the great British statesman, for whom we 
claim to entertain an unsurpassed admiration, was really 
deficient in true manly feeling ; but that the emotions caught 
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from the imagination, in the closet, must be necessarily 
somewhat colder than the spontaneous and natural bursts 
of the heart. : 

In one important particular, our own countryman must 
bear away the palm. No man surpassed him in his facul- 
ty of engrossing the profound attention and regard of his 
audience, and few speeches have so thoroughly won the 
great object of immediate results, at once so triumphant and 
overwhelming, as his own. Indeed, the clear logical de- 
ductions, the soul of imagination, the depth of earnest feel- 
ing, the statesmanlike knowledge, the philosophical analy- 
sis, the force of reasoning, the power, aptness and elegance 
of expression, — all combined in his great speech on the 
British Treaty, delivered in the House of Representatives 
of the United States, April 28, 1796, —are so animated by 
the vigor, and, so to speak, elastic spring of the style, that we 
who read can have no hesitation as to its influence on those 
who heard it. It was of this speech that John Quincy 
Adams, — certainly no incompetent judge, — who had lis- 
tened under very favorable circumstances, to all the dis- 
tinguished orators of the British Parliament at its most 
brilliant period, —to Burke, and Pitt, and Sheridan, and 
Fox, — and who had heard and observed all that our own 
Congress could produce, when the great men of those times 
led on the contending parties, — pronounced — “ ‘There 
could be no doubt of it—of all that he had ever heard 
— Mr. Ames’s speech on the British Treaty was surely the 
most eloquent.” 

The closing paragraphs of this noble appeal to the honor 
as well as the judgment and reason of the nation, which 
afford, however, a very inadegate idea of its general charac- 
ter, are exceedingly touching and beautiful. If it be lite- 
rally true, as we have no question it was substantially so, 
that this speech was delivered without any of that mature 
antecedent reflection, and direct, careful preparation, with 
which most of the grandest efforts of the human mind have 
been wrought out, we should scarcely know where to look 
for its parallel. 

‘* Let me cheer the mind, weary no doubt, and ready to despond on this 
prospect, by presenting another which it is yet in our power to realize. Is 
it possible for a real American to look at the prosperity of this country, 
without some desire for its continuance, without some respect for the 
measures which, many will say produced, and all will confess have pre- 


served, it? Will he not feel some dread, that a change of system will 
reverse the scene! ‘lhe well-grounded fears of our citizens, in 1794, 
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were removed by the treaty, but are not forgotten. Then they deemed 
war nearly inevitable, and would not this adjustment have been considered 
at that day as a happy escape from the calamity? The great interest and 
the general desire of our people was to enjoy the advantages of neutrality. 
This instrument, however misrepresented, affords America that inesti- 
mable security. The causes of our disputes are either cut up by the roots, 
or referred to a new negotiation, after the end of the European war. This 
was gaining every thing, because it confirmed our neutrality, by which 
our citizens are gaining every thing. This alone would justify the en- 
gagements of the government. For, when the fiery vapors of the war 
lowered in the skirts of our horizon, all our wishes were centred in 
this one, that we might escape the desolation of the storm. This treaty, 
like a rainbow on the edge of the cloud, marked to our eyes the space 
where it was raging, and afforded at the same time the sure prognostic of 
fair weather. If we reject it, the vivid colors will grow pale; it will be 
a baleful meteor portending tempest and war. 

‘* Let us not hesitate, then, to agree to the appropriation to carry it into 
faithful execution. Thus we shall save the faith of our nation, secure its 
peace, and diffuse the spirit of confidence and enterprise that will augment 
its prosperity. The progress of wealth and improvement is wonderful, 
and some will think, too rapid. The field for exertion is fruitful and vast, 
and if peace and good government should be preserved, the acquisitions 
of our citizens are not so pleasing as the proofs of their industry, as the 
instruments of their future success. The rewards of exertion go to 
augment its power. Profit is every hour becoming capital. ‘The vast crop 
of our neutrality is all seed wheat, and is sown again, to swell, almost 
beyond calculation, the future harvest of prosperity. In this progress 
what seems to be fiction is found to fall short of experience. 

‘*T rose to speak under impressions that I would have resisted if I 
could. ‘Those who see me will believe, that the reduced state of my 
health has unfitted me, almost equally, for much exertion of body or 
mind. Unprepared for debate by careful reflection in my retirement, or by 
long attention here, I thought the resolution I had taken, to sit silent, was 
imposed by necessity, and would cost me no effort to maintain. With a 
mind thus vacant of ideas, and sinking, as I really am, under a sense of 
weakness, I imagined the very desire of speaking was extinguished by the 
persuasion that I had nothing to say. Yet when I come to the moment 
of deciding the vote, I start back with dread from the edge of the pit into 
which we are plunging. In my view even the minutes I have spent in 
expostulation have their value, because they protract the crisis, and the 
short period in which alone we may resolve to escape it. 

**T have thus been led by my feelings to speak more at length than I 
had intended. Yet I have perhaps as little personal interest in the event 
as any one here. There is, I believe, no member, who will not think his 
chance to be a witness of the consequences greater than mine. If, how- 
ever, the vote should pass to reject, and a spirit should rise, as it will, 
with the public disorders, to make ‘ confusion worse confounded,’ even I, 
slender and almost broken as my hold upon life is, may outlive the gov- 
ernment and constitution of my country.’’ — p. 6.9 


Fisher Ames was born at Dedham, Massachusetts, April 
9, 1758. There he continued to live, except as public 
duties required his presence at the seat of government. 
“His spotless youth,” says Dr. Kirkland, “ brought bless- 
ings to the whole remainder of his life.” At his native 
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place he died July 4, 1808;a day fitly closing, though 
too early, the valuable life of a true patriot, in peace and 
honor. ‘There was a great deal in his mind, manners, 
habits, and general character, which might well have com- 
mended his memory to the old Greek biographer. , His last 
thoughts dwelt deeply upon his country, and upon a con- 
dition of public affairs, which he had employed his best 
talents and energies all his lifelong to avert. He regarded 
the doctrines, upon which the national administration was 
then conducted, with a feeling akin to horror. The same 
venerable friend whom we have before mentioned, visited 
him, in company with Mr. Cabot, about ten days before his 
departure. He was then in bed. The conversation fell 
upon the disheartening aspect of the times and the dan- 
gers threatening the public safety, from the discordant 
elements then at work. ‘The Union must be preserved,” 
said Mr. Ames; “ things are bad enough; but any thing is 
better than dissolution.” 
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Circuit Court of the United States, for the District of 
Massachusetts, October Term, 1854. 


Ex parte Micuaret Crece. 


Naturalization — Primary Declaration, where to be made. 


A Court of Record, without any clerk or prothonotary, or other recording 
officer, distinct from the judge of such court, is not competent, under 
the act of April 14, 1802, (2 Stat. at Large, 153), to receive an alien’s 
preliminary declaration of his intention to become naturalized. 


Tue facts in this case sufficiently appear from the opin- 
ion of the court, by 

Curtis, J. This is an application by Michael Cregg, an 
alien, to be naturalized. T’o show a compliance with the re- 
quirement of the act of Congress to make a previous decla- 
ration of intention to become naturalized, he produces a paper 
which purports to be a copy of a declaration made by him in 
the Police Court of the city of Lynn, in the State of Massa- 
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chusetts. It is admitted by the petitioner that T. B. New- 
ell, Esq., who signed this paper as Clerk, was also the 
Judge of that Police Court, and that there was no other 
judge or clerk thereof at the time when the petitioner’s 
declaration was made. The question is, whether the Po- 
lice Court of Lynn was competent in point of law to 
receive this declaration. 

This question depends on the act of Congress of April 
14, 1802, (2 Stat. at Large, 153), which prescribes the con- 
ditions upon which aliens may be admitted to be citizens 
of the United States. The first of those conditions allows 
the preliminary declaration to be made on oath or aflirma- 
tion, before the Supreme, Superior, District, or Circuit 
Court of some one of the States. And the third section 
of the act is as follows: “ And whereas doubts have arisen 
whether certain Courts of Record in some of the States 
are included within the description of District or Circuit 
Courts; be it further enacted, that any Court of Record in 
any individual State having common law jurisdiction, and 
a seal and clerk or prothonotary, shall be considered as a 
District Court within the meaning of this act.” 

In Ex parte Gladhill, 8 Met. 168, the Supreme Court of 
Massachusetts decided that the Police Court of Lowell was 
a Court of Record having common law jurisdiction. The 
Police Court of Lynn, which was established by statute, 
1849, c. 86, is so far identical with the Police Court of Lowell 
in respect to its presiding justice, the mode of his appoint- 
ment, the tenure of his office, the jurisdiction of the court 
and the record of its proceedings, that we are satisfied that 
that decision applies to those particulars in this case, and we 
see no sound reason to doubt that the Police Court of Lynn 
was a Court of Record, having a common law jurisdiction. 
But two questions still remain, — whether that court had a 
clerk and a seal. In the act for organizing the court, 
(sec. 7,) the justice is directed to keep a fair record of all 
proceedings therein. In the case of Ha parte Gladhill, 
the Chief Justice says: ‘It might be argued that the act 
of Congress intended to limit the power to a court having 
a separate recording officer, whose act should authenticate 
its doings, and that the signature of a separate recording 
officer might add something to the credit due to an authen- 
ticated transcript. On the other hand, it might be urged 
with some plausibility, that if the judge is specially vested 
by law with the clerical authority, the court has a clerk 
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within the letter and equity of the statute.” This ques- 
tion that court had not occasion to decide; and did not 
attempt to decide ; because by another act, (St. 1858, c. 147, 
s. 2,) the Police Court of Lowell was authorized to appoint, 
and had in fact appointed a clerk before the declaration then 
in question was made. We are of opinion the Police Court 
of Lynn, in which the justice was the recording oflicer, 
was not a court having a clerk within the meaning of the 
act of Congress. Certainly, it does not come within the 
terms of that act, which clearly imply that there may be 
Courts of Record having a seal and common law jurisdic- 
tion, but no clerk or prothonotary, and that such courts 
are not included by the act. Yet how could this be if it 
were enough that the presiding justice should himself re- 
cord the proceedings? A Court of Record necessarily 
requires some duly authorized person to record the pro- 
ceedings.’ When the act speaks of Courts of Record, 
it speaks of courts whose proceedings are duly re- 
corded by authorized persons; and when it says “ having 
a clerk or prothonotary,” it superadds the requirement 
that those proceedings shall be recorded by one of those 
officers. Unless the act be so construed, the requirement 
of aclerk or prothonotary would have no meaning. The 
act would have the same construction as if it were stricken 
out, because the words, Court of Record, would carry with 
them the necessity of having the proceedings recorded by 
some one by authority of law. Nor do we consider it a 
vain and useless precaution, to confine the power to natu- 
ralize aliens to courts in which one of those oflicers is 
found. 

In Spratt v. Spratt, 4 Peters, 393, it was declared by the 
Supreme Court that the various acts on the subject of natu- 
ralization submit the right of aliens to Courts of Record. 
They are to receive testimony, to compare it with the law, 
and to judge on both law and fact. If their judgment is 
entered on record in legal form, it closes all inquiry, and, 
like any other judgment, is complete evidence of its own 
validity. 

The importance and value of this privilege of citizenship, 
which is conclusively and finally bestowed by the act of the 
court having jurisdiction, should prevent us from allowing 
less than its full weight to any requirement by Congress 
which tends to restrict this power to those tribunals which 
may be supposed most competent to exercise it. And cer- 
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tainly, there would seem to be no propriety in intrusting to 
a court, which, in the exercise of its common law juris- 
diction, cannot pass finally on any matter of law or fact, 
affecting property to the amount of one dollar, to make a 
final decision upon all questions of law or fact involved in 
an application for this great right, so as to make an abso- 
lute and unimpeachable grant of it. 

Now it is generally true, that a Court of Record, which 
is without a clerk or prothonotary, is not only a subordi- 
nate tribunal, but one to which a very narrow and com- 
paratively unimportant jurisdiction is intrusted. 

It is also true that there is more security that its pro- 
ceedings will be correctly recorded and certified, if it has 
such an officer charged with those particular duties. 

Congress might well have had both these things in view, 
when it required the court to have such an officer. And 
we are of opinion that a court not having such an officer, 
does not possess the authority conferred by the act. 

As to the other question, respecting the seal, we do not 
find it necessary to determine it. The transcript produced 
says it is under the seal of the court, but the paper bears 
no seal. Whether the court has, in point of fact, adopted 
a seal, we do not know. Whether if it has done so, it can 
be deemed a court having a seal, that is, a general seal, 
forming one of the legal means of authenticating its pro- 
ceedings, within the meaning of this act of Congress, we 
give no opinion. 

The District Judge concurs in this decision, and the 
application for naturalization must be denied. 

Argued er parte by B. S. Treanor, for the petitioner. 





Circuit Court of the United States for the District of 
Massachusetts, October Term, 1854. 


Josnva C. Mayo et AL. v. Jesse SNow ET AL. 


Fishing Voyage —‘‘Small Generals’’ Responsibility of Master and 
Owners — Tender. 


Where a master of a fishing vessel agreed with the managing owner to 
take her for the season and go to the ** Banks”’ cod-fishing, the own- 
ers to have one quarter of the fish and oil, and three eighths of the 
bounty ; the residue to belong to himself and his crew, and to be applied 
first to pay the bills, and then any balance remaining to be divisible among 
the master and crew ; the master to have the vessel fitted where he pleased, 
and have the fish cured by whom he should choose; and the master 
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hired the crew and purchased the provisions and supplies for the voyage. 

It was held, that, on these facts, he was owner pro hac vice, and that he, 

and not the general owners, were responsible for the ** small generals.”’ 

The Stat. of 1813, (3 Stat. at Large, p. 2, § 1,) furnishes no ground for 
a distinction in this respect between cod-fishing and other voyages. 

Although the master is owner for the voyage, the general owners may, 
nevertheless, be liable for supplies, upon the ground of an agency for the 
owners to procure them, arising out of the particular terms on which he 
hires the vessel. 

And here the owners were liable for certain articles, because, by the 
contract of letting to the master, they were to procure and pay for such 
articles before the beginning of the voyage ; and they having authorized 
him to buy them, it was considered that they made him their agent 
therefor, not because he was master, but by virtue of the particular 
authority so given. 

Curtis, J. — This is a suit in the Admiralty, against the 
owners of the fishing schooner Lydia & Polly, to recover the 
price of supplies furnished to that vessel by the libellants. 
The supplies were of three kinds: first, ship-chandlery ; 
second, that class of articles commonly called in the fishing 
business, “great generals;” third, what are denominated 
in that business “small generals.” 

For the amount of the first two, the respondents made a 
tender before suit, which they pleaded in their answer, and 
the District Court found it to be sufficient. In that re- 
spect, with the exception of one item, the decree of that 
court has not been seriously contested, and I see no reason 
to disturb it.? 

Upon the question of the liability of the respondents for 
the “small generals,” it is necessary to ascertain their rela- 
tion and that of the master to the vessel, when the supplies 
were procured. The libellants have produced the testi- 
mony of the master, and he is the sole witness in the 
cause. He testifies, that about the last of February, 1853, 
he agreed with the managing owner of the versel, to take 
her for the season and go to the “ Banks” cod-fishing ; 
that the owners were to have one quarter of the fish and 
oil, and three eighths of the bounty; the residue was to be- 
long to himself and his crew, and to be applied first to pay 
the bills, and then any balance remaining would be divisi- 





1 The liability of the respondents for the “ great generals” and the ship-chandlery 
bill was not contested by them here or in the court below; and they had offered 
to pay for the same before, and in their answer ; and we are informed that the Dis- 
trict Court, Spracue, J., on the question of tender, Ae/d, that an offer to pay made 
in good faith, with undisputed ability and readiness to perform, renewed in the 
answer in court, was a good and sufficient tender in the Admiralty, although ori- 
ginally accompanied with a request for a receipt, and although the money was not 
subsequently brought into court, 
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ble among himself and the crew: that he was to have this 
vessel fitted where he pleased, and have the fish cured by 
whom he should choose ; that he hired the crew, and pur- 
chased the provisions and supplies for the voyage. 

Upon these facts, it is clear the master was owner pro hac 
vice, and he, and not the general owners, was responsible 
for the “small generals.” Webb et al. v. Pierce et al., 
1 Curtis, 104. The libellants, however, insist, that though 
this may be the law generally, it is not applicable to vessels 
engaged in the cod-fishery under the acts of Congress, or 
that if it is, the special facts of this case take it out of that 
general rule. It is certainly true, that though a master be 
owner for the voyage, the general owners may nevertheless 
be liable for supplies, upon the ground of an agency for the 
owners to procure them, arising ont of the particular terms 
on which he hires the vessel. This case affords an tlus- 
tration. For what is called the ship-chandlery bill, the 
owners are liable in this case ; because, by the contract of 
letting to the master, the owners were to procure and pay 
for these articles before the beginning of the voyage, and 
when they authorized the master to buy them, they thereby 
made him their agent for that purpose ; not because he was 
master, but by force of the particular authority thus given 
to him. But, aside from such an authority, I do not find 
any distinction, as to ownership pro hac vice and its conse- 
quences, between fishing and other voyages, and none 
appears to have been made in any case which I have seen. 
I have been referred to the case of Harding v. Souther et 
al., decided by the Supreme Court of Massachusetts in 
1853, and not yet reported, in which it was held that the 
general owners of a vessel engaged in the mackerel fishery, 
were liable for the wages of the cook. But I understand, 
that decision rests upon the principle above indicated ; that, 
without regard to who was owner for the voyage, the 
usages of the business included authority to the master to 
hire a cook on account of, and to be paid by, the general 
owners. It was suggested that the language of the act of 
1813, c. 2, $ 1, (3 Stat. at Large, p. 2,) implies that the 
owners have the control of the crew. But the word owner, 
occurring in connection with the discharge of the crew, 
may well mean owners pro hac vice. And if it be taken 
to mean the general owners, it does not prove that Congress 
intended to prohibit such a letting of the vessel to the 
master, as would make him the temporary owner as to third 
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persons furnishing supplies. This is a subject which does 
not seem to have been at all within the view of Congress ; 
and [ think it would not be safe or warranted to declare it 
was intended to make a distinction between fishing and 
other vessels in this particular. In Wensor v. Cutts, 7 
Greenl. 261, and Houston v. Darling, 4 Shep. 413, the 
Supreme Court of Maine has applied to the owners of fish- 
ing vessels, the same rule of law as is applied to the owners 
of other vessels, and [ consider it correct to do so. Nor do 
I find any thing in the circumstances of this particular case 
to take it out of the general rule. There are some loose 
statements by the master, mostly made in answer to very 
leading interrogatories, concernitg jis having received di- 
rections from the managing owners as to hiring men and 
furnishing supplies. But Lam satisfied, by a careful con- 
sideration of his evidence and of the surrounding circum- 
stances, that what was said was advisory, merely, and was 
not intended and ought not to be taken to change the sub- 
stantial relation of the parties, or to confer on the master 
an authority to purchase the “ small generals ” supplies on 
the general owners’ account. As to the item for money 
borrowed, the master had no authority to borrow money as 
the agent of the owners; and if he, in fact, applied some of 
it to pay for articles which he purchased for the owners, he 
also had credit for what he thus paid in his account with 
the owners. He must be taken to have borrowed it on his 
own account, and applied a part, as his own money, to the 
owners’ use. 

Decree affirmed, with costs for the respondent. 

William Brigham, for the libellants; H. A. Scudder, 
for the respondent. 





District Court of the United States for the Southern 
District of New York. 
Tue WasHineron. 


Revenue Laws—Demurrer to Libel—Forfeiture of Vessel for Smuggling 
— Necessity of Prior Seizure. 

To authorize any District Court of the United States to adjudicate upon a 
cause of forfeiture of a ship, such ship must be within the jurisdic- 
tional limits of the court which is called upon to act, and subject to, 
and within the reach and under the control of, the process of such 
court. And such ship must be taken possession of, or seized by the 
process of the court. And to give such court jurisdiction to adju- 
dicate upon the cause of forfeiture, the first seizure or taking posses- 
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sion, by some one having legal authority, must be made within the limits 

of the district in which the court is established, before such court can 

adjudicate upon such cause of forfeiture, unless the first seizure is 
made upon the high seas, in which case the ship must be brought 
within such limits. 

By seizure, in the 9th section of the act of Congress, of 1799, (1 Stat. at 
Large, 76) is meant any taking possession of the thing forfeited by virtue of 
a warrant, or other legal authority, for the purpose of enabling the proper 
court to inquire into, and to adjudicate upon, the cause of forfeiture. 

It is necessary that there should be a seizure before the court can adju- 
dicate upon the cause of forfeiture. And a seizure by the marshal, 
upon a warrant issued by the court, is sufficient to enable the court so to 
adjudicate, unless there has been a prior legal seizure in some other 
district, or a seizure on the high seas, and the property brought into 
some other district. A seizure by a custom-house officer is not an 
essential prerequisite to give the court authority judicially to inquire into 
the cause of forfeiture. A seizure by the marshal, under his warrant 
of seizure, is sufficient.' 

Where some of the counts in a libel for a forfeiture under the 50th sec- 
tion of the act of 1799, (1 Stat. at Large, 665,) alleged the value of 
the goods unladen to be less than four hundred dollars, such counts 
were held insufficient. 

Tue facts of the case sufficiently appear from the opinion 
of the court by 

Incersou., J.—This libel is filed to enforce a forfeiture 
claimed to have been incurred by the steamship Washing- 
ton, by a violation of the fiftieth section of the act of 
Congress regulating the collection of duties on imports and 
tonnage, approved the 2d of March, 1799. Upon the filing 
of the libel a warrant of seizure issued, directed to the 
marshal, by virtue of which he, within the limits of his 
district, attached the ship, and the same is now holden to 
respond to the charges in the libel set forth. 

There are two exceptions taken to the libel; one going 
to the whole of it, and the other going to particular por- 
tions of it. In one it is claimed that the libel is wholly 
insufficient, and that the court has no jurisdiction of the 
same, in the other that certain counts in the libel contained 
are insufficient, and show no cause of forfeiture of the ship. 
I will consider these exceptions in the order above set forth. 

By the fiftieth section of the act of Congress of the 2d 
of- March, 1799, (1 Stat. at Large, 665,) upon which the 
libel is founded, it is provided that no goods brought in 
any ship from a foreign port shall be unladen without a 
permit from the collector and naval officer; and if any 
such goods shall be so unladen, they shall be forfeited, and 





1 Sed vide The Silver Spring, Law Rep. for Sept. 1854, p. 264. 
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may be seized by any of the officers of the customs. And 
when the value thereof, according to the highest market 
price of the same at the port or district where landed, shall 
amount to $400, the vessel, her tackle, apparel and furni- 
ture, shall be subject to like forfeiture and seizure. By 
the 9th section of the Judiciary act of 1799, (1 Stat. at 
Large, 76,) it is provided that the District Courts of the 
United States shall have exclusive original cognizance of 
all civil causes of admiralty and maritime jurisdiction, 
including all seizures under laws of imports, navigation, 
or trade, of the United States, where the seizures are made 
on waters which are navigable from the sea by vessels of 
ten or more tons burden, within their respective districts, 
as well as upon the high seas. 

In the libel it is represented to the court that the steam- 
ship Washington, at the city of New York, within the 
Southern District of New York, on waters navigable from 
the sea by vessels often or more tons burden, and within 
the jurisdiction of this court, in consequence of certain 
acts therein set forth, and committed at the port of New 
York, had become forfeited to the United States. And 
the prayer of the libel is, in substance, that she may, in 
such Southern District of New York, be seized by virtue 
of a warrant in the libel prayed for, in order that it may by 
the court be judicially determined whether such forfeiture 
has been incurred. ‘There is no allegation in the libel that 
the ship had been seized by any custom-house officer, or 
by any other person invested with legal authority. The 
prayer, in substance, is, that she may be seized by virtue 
of a warrant issued by the court, and held to answer the 
charges in the libel contained. And, in pursuance of that 
prayer, a warrant of seizure was issued by the court, 
directed to the marshal, by virtue of which he (the mar- 
shal), within the limits of his district, took the possession 
and custody of the ship. 

The exception taken is, that, prior to the filing of the 
libel, the ship had not been seized by any one having legal 
authority to seize ; that prior to that time she had not been 
taken possession of by any one having legal authority to 
take possession of her; that although sufficient facts are set 
forth in the libel to cause a forfeiture of the ship, that for- 
feiture cannot be enforced, for the reason that, for that 
forfeiture, the ship, prior to the filing of the libel, had not 
been seized by any custom-house officer; that unless 
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there was such a seizure, or taking possession of the ship, 
prior to the filing of the libel, by some one having legal 
authority, the court has no legal power to act, either in 
granting a warrant to seize, or in adjudicating upon the 
question of forfeiture after such warrant of seizure shall 
have been issued and served; that a seizure under such 
process, when there has been no prior seizure without pro- 
cess, is void, conferring no right; and giving the court, 
which issues the process, and under and by virtue of which 
the seizure or taking possession is had, no power to judici- 
ally investigate the cause of forfeiture in the libel set 
forth. ; 

It is very clear, that where a sufficient cause of forfeiture 
exists against a ship, that cause of forfeiture cannot be 
judicially investigated and adjudicated upon by every Dis- 
trict Court in the United States. ‘l'o authorize any District 
Court to adjudicate upon such cause of forfeiture, such ship 
must be within the jurisdictional limits of the court which 
is called upon to act, and subject to and within the reach 
and under the control of the process of such court; and 
such ship must be taken possession of or seized by the pro- 
cess of the court. And to give such court jurisdiction 
to adjudicate upon the cause of forfeiture, the first seizure 
or taking possession, by some one having legal authority, 
must be made within the limits of the district in which 
the court is established, before such court can adjudicate 
upon such cause of forfeiture, unless the first seizure is 
made upon the high seas, in which case the ship must be 
brought within such limits. The decisions upon this ques- 
tion are full and satisfactory. The Abby, 1 Mason, 360; 
Keene v. United States, 5 Cranch, 304; Brig Little Ann, 
Paine, C. C. R. 40; The Octavia, 1 Gall. 488. 

It being thus established, where the seizure or taking 
possession of the ship by legal authority is not upon the 
high seas, there must be a seizure or taking possession by 
legal authority, and a right to make such seizure within 
the jurisdictional limits of the court, before the court can 
adjudicate upon the cause of forfeiture, and that that 
seizure must be the first seizure ; the question is presented, 
What is a sufficient seizure of the ship to enable the court 
to inquire into and adjudicate npon the question of forfeit- 
ure? When acustom-house officer seizes under the power 
given him by the 50th section of the act of 1799, he only 
does it for the purpose of holding the property seized until 
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it can be taken possession of by the marshal, by virtue of 
the warrant of seizure which issues upon the filing of the 
libel. When the marshal seizes by virtue of the warrant 
which issues, then the possession of the custom-house 
officer is divested, and the marshal takes possession by vir- 
tue of his warrant of seizure. Her parte Jesse Hoyt, 13 
Peters, 279. If, as has been contended by the respondents, 
the right of the court to adjudicate is dependent upon a 
prior act of seizure by a custom-house oflicer, then if, for 
any cause, Congress should take away the right of a cus- 
tom-house officer to seize, which he now has by virtue of 
the 50th section of the act of 1799, so that the section 
above referred to should provide only that the ship for the 
causes in such section mentioned, should be forfeited to the 
United States, it would follow, in such an event, that no 
proceedings could be had before any court to enforce such 
forfeiture. By seizure, in the 9th section of the act of 
Congress, of 1799, mentioned, is meant any taking pos- 
session of the thing forfeited by virtue of a warrant, or 
other legal authority, for the purpose of enabling the proper 
court to inquire into and to adjudicate upon the cause of 
forfeiture. By the court’s ordering a warrant of seizure 
to issue, it does not adjudicate upon the question of forfeit- 
ure. By so doing, it only takes a step to enable it soto 
adjudicate. 

The Supreme Court of the United States, in the case of 
Ex parte Jesse Hoyt, 13 Peters, 279, speaks of the act of 
the marshal in taking possession of the property libelled, 
under and by virtue of the warrant of attachment, as a 
seizure of the property: ‘As soon as the marshal seizes 
the same goods, under the proper process of his court,” 
&c. And Judge Livingston, in the case of the Little Ann, 
Paine, C. C. R. 40, remarks, “ That (in that case) it is not 
necessary to inquire whether a libel may not in some cases 
be filed, without a previous seizure, because a seizure is 
here stated, which it is admitted was not within this dis- 
trict nor on the high seas;” thereby strongly intimating 
that it could. The only object of a seizure by a custom- 
house officer is, that the property may be taken possession 
of, or seized by the marshal, under and by virtue of the 
process issued by the court. It is necessary that there 
should be a seizure before the court can adjudicate upon 
the cause of forfeiture. And a seizure by the marshal, 
upon a warrant issued by the court, is sufficient to enable 
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the court so to adjudicate, unless there has been a prior 
legal seizure in some other district, or a seizure on the 
high seas, and the property brought into some other dis- 
trict. A seizure by a custom-house officer is not an essen- 
tial prerequisite, to give the court authority judicially to 
inquire into the cause of forfeiture. A seizure by the 
marshal under his warrant of seizure is sufficient. I come 
to this conclusion the more readily, as it seems to have 
been a common practice among the district attorneys for 
this district to frame libels for forfeitures, without alleging 
any prior seizure by a custom-house officer. 

The other exception is to the sufficiency of certain 
counts in the libel contained. By the fiftieth section of 
the act of 1799, the ship is not forfeited, unless the goods 
unladen without a permit are of the value of four hundred 
dollars. In some of the counts of the libel the value of 
the goods unladen is said to be of a less value than four 
hundred dollars. Such counts of the libel therefore, as 
allege the value of the goods unladen to be less than four 
hundred dollars, must be adjudged to be insufficient. The 
exception as to such counts is well taken. 

The judgment of the court, therefore, is, that the court 
has jurisdiction of the case; that the libel is sufficient, 
except those counts thereof in which it is alleged that 
the value of the goods unladen was less than four hundred 
dollars, and that such counts be adjudged to be insufficient. 

For the United States, Mr. Joachimson ; for the claim- 
ants, Messrs. Owen, Betts and Vose. 





Supreme Judicial Court of Maine, Oxford, ss., 1854. 


Georce Cuapman v. Tue Atiantic anp St. Lawrence 
Raitroap Company. 


Liability of Railroad Corporations for Property consumed by Fire, com- 
muniated from ther Locomotive Engines—At Common Law 
and by Statute. 


In Maine, the liability of railroad corporations for property consumed by 
fire, communicated from their locomotive engines, under the statute of 
that State relating to this subject, (Laws of 1842, c. 9, § 5,') extends 
only to property permanently existing along their routes, and capable of 
being insured. As to movable property, having no permanent location, 
the liability of such corporations is to be determined by the principles 
of the common law. 





1 See Stat. 1840, c. 85, section 1, (Mass.) 








cin: Mpa. 

















‘nites ~*~ ; , 
tee a eee 














Recent American Decisions. 503 


By those principles, persons in the legitimate pursuit of a law ful busi- 
ness, or in the performance of gcts authorized by law, are only liable 
for such injuries, resulting therefrom to others, as are occasioned by neg- 
ligence, misconduct, or carelessness ; and independent of special statute 
provisions, such only would be the liability of railroad. corporations. 


Tis was an action of the case, in which the plaintiff 
claimed damage for the loss of about nine hundred cedar 
posts, deposited on his own land, on the line of the defen- 
dants’ railroad track, in the town of Bethel, and cousumed 
by fire communicated from a locomotive engine of the 
defendant corporation. 

The case was tried at the November term of the Su- 
preme Court in Oxford, in 1853, Judge Wetts presiding. 
Messrs. May and Frye, for the plaintiff; and James 
O’ Donnell, for the defendants. 

The defendants contended : — 

1. That, in order to entitle the plaintiff to recover, he 
must prove negligence or unskilfulness on the part of the 
corporation, or want of ordinary care in the management 
of their engine, at the time of the accident. 

2. That the statute upon which the action is founded, 
was not intended to refer to any property except permanent 
erections, or property deposited with a knowledge of the 
company’s agents for a specified length of time, to enable 
them to insure against loss by fire. 

3. That the company could not be held liable for the 
loss of personal property, temporarily placed in a hazardous 
position by the owner, without their knowledge, and liable 
to be removed by him, ad libitum. 

4, That if the jury found that the property in question 
was voluntarily placed in dangerous proximity to the track 
of the railroad by the plaintiff, it manifested a want of 
ordinary care on his part, and he was not entitled to any 
remedy for his loss. 

The judge overruled these, and several other points of 
defence, considering the defendants liable at all events, 
provided the plaintiff’s loss was occasioned in the manner 
alleged in the writ. The jury found a general verdict for 
the plaintiff; whereupon the defendants’ counsel excepted to 
the rulings of the court, reserving the points above stated, 

Rice, J. — This action is founded upon the fifth section of 
the ninth chapter of the Laws of 1842, which is as follows: 

‘‘ When any injury is done to a building, or other pro- 
perty, of any person or corporation, by fire communicated 
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from a locomotive engine of any railroad corporation, the 
said corporation shall be held responsible in damages to the 
person or corporation so injured ; and any railroad corpora- 
tion shall have an insurable interest in the property for 
which it may be so held responsible in damages along its 
route, and may procure insurance thereon in its own 
behalf.” 

The language in the first part of this section is very 
broad and general in its terms, and if applied without qual- 
ification or restriction, will include injuries to every species 
of property by fire communicated by a railroad locomotive 
engine. 

No case has heretofore been presented for adjudication in 
this State under this section of the statute. In Massachu- 
setts, under a statute of which the section above quoted is 
an exact transcript, it has been held that a railroad corpora- 
tion is liable for injuries occasioned to buildings situated 
along the route of its road, by fire communicated directly 
or indirectly by its locomotive. Hart et al. v. The West- 
ern Railroad Corporation, 13 Met. 99. It is contended 
by the defendants in this case, that the liability imposed 
by the statute extends only to personal property or erec- 
tions made on the land, but does not apply to wood or 
movable property. 

In determining the true construction of a statute, all its 
provisions should be taken into consideration, in order to 
ascertain the true object and intention of the Legislature. 

For this purpose, the latter clause of the section referred 
to is of much importance, as it may serve to explain, and, 
to some extent, to qualify the first clause of the same 
section. 

By the principles of the common law, persons in the 
legitimate pursuit of a lawful business, or in the perform- 
ance of acts authorized by law, are only liable for such 
injuries resulting therefrom to others, as are occasioned by 
negligence, misconduct, or carelessness, and independent 
of special statute provisions, such only would be the lia- 
bility of railroad corporations. By the terms of their 
charter they are authorized to use locomotives propelled by 
steam. If it be said that owners of property along the 
route of such roads are subjected to greater hazard from 
the use of locomotives than from other agents used for 
propelling vehicles for transportation of passengers and 
merchandise, it may be answered, that an equivalent com- 
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pensation is supposed to have been rendered, in the form of 
damages, when the road was originally located — that, in 
estimating such damages, the purpose for which the land 
taken was to be used, and the manner of its use, were as 
well to be considered as the amount of land actually taken. 

The statute does, however, impose additional liabilities 
upon corporations using this kind of motive power. But 
while it thus, probably for the purpose of insuring extraor- 
dinary care, imposes these additional liabilities upon 
railroad corporations, it aiso authorizes them to protect 
themselves from loss, by insuring that property along their 
route from injury to which, by fire, they are made respon- 
sible. Their right to insure is coextensive with their 
liability, in case of loss. ‘To make this right to insure pro- 
perty of any practical value to the corporation, the property 
must be of such a character, and so situated, as to render 
insurance practicable by the use of reasonable djligence. 
The locomotive is confined to the track of the road, and 
cannot be diverted from its course to avoid combustible 
materials which may be deposited along its route. To 
hold that the liability extends to those articles of movable 
property, which have no established location, but may be 
deposited and removed with such facility as to render 
insurance impracticable and unavailing, would be unrea- 
sonable, as it would extend the liabilities of those corpora- 
tions far beyond the means afforded for their protection. 
This manifestly is not the intention of the statute. 

In the case already cited from Metcalf’s Reports, the 
court, in speaking of this clause of the statute, say: 
“'These latter words, we think, describe buildings being 
near and adjacent to the route of the railroad, so as to 
be exposed to the danger of fire from engines, but with- 
out limiting or defining their distance.” Again, in the 
same case, the court remark: “ The effect of the statute 
is to diminish the specific risk to which such buildings may 
be exposed,” &c. These citations are not made as direct 
authority in this case, because the point now under con- 
sideration was not then distinctly before the court ; but as 
tending to elucidate the construction we now give the 
statute. 

In view of these considerations, the conclusion to which 
we have arrived is, that the liability of railroad corpora- 
tions, under this statute, extends only to property per- 
manently existing along their routes, and capable of being 
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insured; and that as to movable property, having no 
permanent location, the liability of such corporation is to 
be determined by the principles of the common law. The 
second requested instruction should therefore have been 
given. It is not deemed necessary to discuss the other 
points raised in the case. 

Exceptions sustained, verdict set aside, and a new trial 
granted. 


Supreme Court of Vermont, Chittenden, ss., December 
Term, 1853. 


Beacu v. Boynton. 


Fraudulent Conveyance — Right of Surety for Grantor to Penalty under 
the Statute of Vermont. 


A surety for the grantor, in a fraudulent conveyance, is to be regarded as 
the party aggrieved by such conveyance, from the date of his surety- 
ship, and before he pays any portion of the debt, and his right to 
recover the penalty given to the party aggrieved is perfected, by paying 
the debt, and dates from the time of his becoming surety. 

Reprietp, C. J.— The only question made in the pres- 
ent case is, whether the plaintiff is so related to the par- 
ties to the alleged fraudulent conveyance, as to be entitled 
to sue for the penalty. The plaintiff was at the time of 
the conveyance a surety merely, having never paid any 
portion of the debt, which he subsequently did pay, and 
had an allowance against the estate of the grantor in the 
conveyance. ‘The question then is, Whether the plaintiff 
can be considered the party aggrieved, within the meaning 
of the statute ? 

It is certain that, for many purposes, the plaintiff was not 
a creditor, at the date of the conveyance. It is not claimed, 
nor is it necessary perhaps to show, that he was a creditor, 
in every sense, and to every purpose. He could not sue the 
principal, but in equity he might take proceedings, after 
the debt becomes due, to compel the creditor to assign the 
debt to him, on payment of the amount due, and thus 
enable himself to take the property of the debtor. 

And it is not seriously urged, that he could not avoid 
the conveyance made by the debtor, after he became 
surety, and before he assumed the debt. It would be 
strange if this were not so. For it is admitted, as it must 
be, that he was a creditor after assuming the debt. But it 
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is urged, that he is to be treated as a creditor subsequent 
to the conveyance, and only from the date of the actual 
assumption of the debt. Now it is very obvious that his 
rights, and the duty owing to him, are altogether of the 
nature of a prior creditor. 

1. The prior creditor is allowed to avoid the convey- 
ances because it deprives him of property, to which he 
does look, or has the right to look, for his indemnity. 2. 
The prior creditor may avoid a subsequent fraudulent con- 
veyance, because it is supposed to deprive him of a means 
of indemnity, which may be presumed to have formed 
the consideration of his undertaking. 3. The subsequent 
creditor cannot avoid the conveyance, chiefly because he 
is not deprived, either of the consideration of his under- 
taking, or of his indemnity. 

Now, in both these respects, the surety is more within 
the requisites of a prior creditor, than even the primary 
creditor was, who may be supposed, as is commonly the 
fact, to look more to the surety for his indemnity, than to 
the property of the primary debtor. And under these cir- 
cumstances, if these debts were the only ones owing, (and 
they may fairly be viewed in that light, for the present 
purpose,) the surety is, in equity, and within the evil 
intended to be remedied, by the statute, far more obviously 
than the principal creditor, the party aggrieved. He is, 
if responsible, the only party aggrieved in the general and 
popular sense. And the grantor, in a case like that sup- 
posed, must be understood to have intended the necessary 
result of his conduct, 7. e., to defraud the plaintiff, by de- 
priving him of all redress or indemnity for his undertaking. 

But I should consider, that the plaintiff, to prevail, must 
not only show himself within the equity of the statute, 
and the evil intended to be remedied, but also within the 
fair import of the words of the statute, construed with 
reference to their subject-matter. 

This statute must undoubtedly be regarded as a penal 
statute, so far as the present action is concerned, for any 
recovery had will be strictly.a penalty. But as the statute 
is expressed, it seems to me impossible to say, that one 
who may avoid the conveyance under the twenty-third 
section, is not the party aggrieved under the twenty-fourth 
section. For the twenty-fourth section refers in express 
terms to the twenty-third section, for the definition of the 
party aggrieved. The party aggrieved must be the party, 
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and all the parties, whose right, debt or duty is attempted 
to be avoided. 

And when it is said the plaintiff may avoid this con- 
veyance possibly, but that he comes in te do so, under the 
common law, and not under the statute, I must say, that I 
do not feel any sound basis for such an argument to rest 
upon. If a statute exists upon the subject, it must be 
concluded that it was intended to supersede the common 
law, and to govern future cases. That being so, a case 
not within the statute might fairly be presumed to have 
been purposely omitted, and if so, virtually excluded from 
the benefit of the statute, and by consequence, of the com- 
mon law, in regard to avoiding the conveyance, even by 
levying upon the property. And especially should this be 
so regarded, in a case coming closely within the range of 
the statute. Now the statute may fairly be considered as 
intending to embrace all rights, coming under the general 
denomination of contracts. The word “ debt” is undoubt- 
edly the controlling word in defining the party aggrieved. 
But very obviously the words “ right and duty ” are intend- 
ed to extend the definition beyond the strict import of the 
word “debt,” else they would scarcely have been used. 
That statute was drawn up, and has passed through the 
hands of men who may fairly be presumed not to multiply 
words for mere euphony; some purpose was doubtless 
intended to be served by them. But right and duty are 
no doubt limited to such rights and duties as are of the 
nature of debts, such as exist ex contractu. But even with 
that limitation, (and no other occurs to me, as coming 
fairly within the probable purport of the statute,) they are 
far more extensive in their signification than debt in its 
strict sense. 

And although no right existed on the part of the plain- 
tiff, or any duty on the part of Boynton, which could form 
the basis of an action at the time of the conveyance, yet 
that is not indispensable. If it were, the right or duty 
must not only exist, but be perfect, and due presently. It 
may doubtless be, not only due, im futuro, which no one 
denies, but it may be contingent, to some extent, like a 
covenant against incumbrances, or for quiet enjoyment, 
which could scarcely be said to import no duty, on the one 
part, or right on the other, and are clearly of the nature of 
a debt, so far as to be matters of contract, and are still as 


really contingent, as that of the right of a surety to — 





» —— , 2 2 
prsieitalaSes vas . qqpptitweas ene 





isc 


“ 

















5 aa =_ Se mania 


509 





Recent American Decisions. 


indemnification. And if the surety had taken a bond of 
indemnity, no one could question his claim would be 
strictly analogous to that of the covenants of warranty in a 
deed. And still, I think, it would scarcely be claimed, 
that, in that case, the surety might be regarded as the party 
aggrieved by the conveyance, and not in a case like the 
present. Such a difference, in result, could scarcely be 
predicated upon a difference as to the form of the under- 
taking. There is as really a right to be indemnified on 
the part of the surety, and a duty on the part of the prin- 
cipal to indemnify, as if it were in the form of a bond. 
And it has been held, that if the surety has been really 
damnified, before he brings suit, and subsequently pays a 
part of the debt, or the whole, while the suit is pending, 
such payment, subsequent to the bringing of the suit, may 
be recovered in the action. The truth is, that in popular 
language, and within the evil intended to be remedied by 
this statute, the surety has a right and the principal owes 
him a duty, which is of the nature of a debt, to save him 
harmless. And if necessary, for any purpose, to show the 
date of his claim, he may declare upon this implied duty, 
or promise to save harmless, which is certainly recognized 
in the elementary writers upon this subject, and in most 
of the cases which speak upon this part of the subject. 
Ch. J. Metien fully indorses this view in Howe v. Ward, 
A Greenl. 195; and that case seems fully in point to 
govern the present in all its facts. And the cases of 
Carlisle v. Rich, 8 N. H. 44, and the case of T'hompson v. 
Thompson, 19 Maine, 244, being bonds for official faith- 
fulness, and the conveyance before any fixed liability of 
the sureties, seem in principle to control the present, and 
the courts, in both these cases, very fully recognize a suréty 
as the creditor of his principal, from the date of his sure- 
tyship. So also does the case of Sargent v. Salmond, 27 
Maine, 539. And so does Jackson v. Seward, 5 Cow. 67, 
and the reversal of the case does not touch this question. 
The assertion of the court in Brooks v. Clayes et al., 10 
Verm. 37, that a party might set aside the contract, in 
many cases, where he could not recover the penalty, is no 
doubt true in many respects. But that, as our statute is 
expressed, both subjects being combined, by express refer- 
ence, it can be true, that in a case of clear proof, one may 
be so situated, as to be entitled to avoid the conveyance, 
and not sue for the penalty, I do not comprehend. 
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The twenty-third section of our statute says, that “ Every 
the party, whose right, debt, or duty is attempted to be 
avoided, may avoid the conveyance,” and the twenty-fourth 
section, that ‘ All the parties to such fraudulent and deceit- 
ful conveyance, &c. shall forfeit and pay a penalty,” &c., 
which forfeiture shall be equally divided between the 
party aggrieved, 7. e., whose right, debt, or duty is attempt- 
ed to be avoided, referring in totedem verbis, to the defini- 
tion of the person who may avoid the contract, thus 
making them identical, so far as language can do it. So 
that to say, in this case, that the plaintiff is entitled, under 
the statute, to avoid the conveyance, and not to sue for the 
penalty, is a mere arbitrary evasion of the manifest import 
of the statute. 

Baukrupt cases prove nothing either way. Sureties 
were formerly not allowed to prove their claim as creditors, 
either in this country or in England. But in the late bank- 
rupt law of the United States sureties were allowed to 
prove, and were, of course, bound by the bankrupt’s dis- 
charge; as was held in the case carried up to the United 
States Supreme Court, from the decision of this Court, 
Wells v. Mace, 17 Verm. 503, which was reversed upon 
that ground alone. And the late English bankrupt laws 
are the same. And so against insolvent estates, sureties 
may now present their claims. But these remote analogies 
prove but little either way. There are, no doubt, some 
difficulties in the way of treating the plaintiff, as the party 
aggrieved, from the date of his suretyship, but far more in 
denying it. If we deny it, we must also deny his right to 
avoid the conveyance, to be consistent. In allowing it, 
we meet the obvious intent of the statute, in both respects, 
and certainly do no violence to its words; while, in the 
other case, we defeat both the sense and the words, and the 
obvious design of the statute. 

The first impression of the question in this case is very 
striking —that to deny a surety the right to come in asa 
creditor from the date of his suretyship, is a manifest per- 
version of his true position; and the more I have examined 
the subject, the more I have felt convinced, that the im- 
pediments in the way of his being so treated, are rather 
technical than substantial ; that they are too refined for 
common apprehension, or general accceptance. Such a 
construction of the statute would be, in my judgment, but 
to invite additional legislation, in order to reach what is 
now very satisfactorily expressed in the statute. 
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It can scarcely be claimed, I think, fairly, that the 
difference in terms between our statute aud the statutes in 
Maine and New Hampshire, justify any difference of con- 
struction upon the point now under consideration. Our 
statute upon this very point is more comprehensive than in 
some of the States, where these decisions, treating a 
surety, as the party entitled to redress, as a creditor from 
the date of his suretyship, have been made, and no more 
perhaps than others, but they are all very similar, more so 
than the decisions in regard to them, very probably. 

When Ch. J. Wituiams says, in Brooks v. Clayes, et al., 
10 Verm. 54, “Ll apprehend that the word right is syuony- 
mous with debt or duty;” he is arguing against its exten- 
sion to mean a mere right to attach his debtor’s property. 
And in that sense we fuily concur. It most undoubtedly 
is confined to rights, which are of the nature of debts; 
but was, very probably, inserted to reach cases analogous 
to the present, where an inchoate right or duty existed, 
but which had not become ripened or perfected into a debt. 
And a statute without some such provision, all must admit, 
would be sadly defective. The fact that it was inserted 
shows the sagacity of the framers. And still the statute 
is so drawn as to exclude rights in the nature of torts, as 
was held in regard to the Connecticut statute, in the cases 
cited by the defendant’s counsel. But within the range of 
matters of contract, I do not perceive but that our statute is 
as extensive as that of the 13th Elizabeth, or most of the 
American statutes upon the subject. It seems to have 
been the purpose of the Connecticut statute, and of that 
of this State, following in the same path, (and far more so 
than those of many of the States where the doctrine has 
been held which we now hold, as in New Hampshire and 
Maine, where, I think, the controlling word is ‘creditor,’’) 
to exclude rights of the nature of torts, or not to include 
them. And if we construe the 24th section without refer- 
ence to the 23d section, our statute giving the penalty to 
any party aggrieved, may be made as extensive as the 
New York statute. The party aggrieved, with no limita- 
tion, is as extensive as creditor, or any other person, but, 
most undoubtedly, our statute intends any person aggrieved, 
by having his right, debt or duty attempted to be defeated. 
In the original draft of our statute upon this subject, 
and until the revision of 1839, the right to avoid and to 
recover the penalty were both given, in one section and in 
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terms, to the same persons, as at present. As we are not 
able to see any reason why a surety should not be treated 
as a creditor, or as one liable to be aggrieved, by his prin- 
cipal conveying away his property, to defeat the “rights” 
of the surety, and evade the “duty ” of the principal, in the 
implied obligation to save the surety harmless, the judg- 
ment in this case is reversed, and the case remanded for trial. 





Turner et al. v. Goopricu. 


Covenant of Warranty, Breach of. 


In an action of covenant, upon the covenants of warranty, in a deed of land, if the 
covenantee have bought in an elder and better tule, and which was asserted 
against him, this is equivalent to an eviction, and is a breach of the cov- 


enunt. 

But in such case the covenantee assumes the risk of proving the title so bought 
in, to have been elder and better than the title derived from his grantor. 

To avoid this hazard, he must have given notice to his covenantor to defend 
against such ttle, and waited to be actually evicted by Judgment of the pro- 


per tritunal. 
In such case the covenantee is entitled to recover the amount necessarily paid, 


to buy the outstanding ttle, with necessary costs and expenses, 


Tue question raised and decided in this case, sufficiently 
appears, without any further statement of the facts, from 
the opinion of the court, by 

Reprieitp, C. J.— The question involved in this case 
is, Whether an outstanding title, at the time of entering into 
a covenant of warranty, which is elder and better than 
that of the covenantor, and which is asserted by bringing 
a suit against the covenantee, in possession of the land, and 
which he is compelled to buy in, to prevent being dispos- 
sessed of the land, amounts, in law, to a breach of the 
covenant. According to the old common law, after cove- 
nants of warranty came in use, instead of the more ancient 
feudal remedy, by warrantia charta, an actual eviction was 
necessary to be shown, in order to a recovery upon these 
covenants. But that rule is very considerably relaxed in 
England, as will appear by the cases referred to in the 
argument of the case of Brown v. Taylor, 13 Verm. 
631; Frayer v. Skay, 18 Eng. Com. Law R. 441; Hacket 
v. Glover, 7 Petersd. 157; Ib. 236; Smith v. Compton, 
23 Com. Law R. 106. 

In the United States, the rule has been still further re- 
laxed. As this covenant is chiefly a covenant for title, but 
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also for quiet enjoyment, it has been held, in this State, 
that if the covenantee find some one in possession of the 
land, he may bring suit, and if he fail to recover, this is 
prima facie a breach of the covenant, without notice to 
his warrantor to defend the title, and conclusive with such 
notice. Brown v. Taylor, and cases there cited. This is 
held equivalent to an eviction. 

And in the case of Williams v. Wetherbee, 1 Aik. 233, 
it was held, that a final recovery against the covenan- 
tee, in possession, was a sufficient breach of the covenant 
of warranty, and that an actual ouster by writ of posses- 
sion, was immaterial. 

We have now the case of a suit, brought by one having 
an elder and better title, and before final judgment the 
covenantee, to prevent being dispossessed of the land, pur- 
chases in the title, at a fair rate. This, no doubt, in jus- 
tice and moral equity, is the same thing as eviction. 

As the covenant is intended to bind the covenantor, to 
defend not only the title, but the possession, and the rule 
of damages adopted in thig¢ State is also intended to indem- 
nify the purchaser for the loss of both, it is highly just and 
proper that he should recover such indemnity, under the 
covenants of warranty. If the covenantee never takes pos- 
session, or if having taken possession, the outstanding title 
is not asserted against him, he may have full indemnity, 
by action upon the covenants of seisin. But when he is 
in possession of the land, and the suit is brought, or the 
title asserted, in any way perhaps, whereby it becomes im- 
possible for the covenantee longer to maintain his posses- 
sion, it is the same thing, whether he yields without suit, 
or after judgment, to a writ of disseisin and possession, or 
buys in the outstanding title at a fair rate. Of course, if 
he yields to a claim of title, without suit, or without judg- 
ment, on notice to the covenantor to defend his title, he 
assumes the burden of showing the title, to which he 
yields, good, and so also, if he purchases in the outstand- 
ing title, and in either case, he must rebut all possible im- 
plication of collusion. But this is matter of evidence, and 
when established, it should, and, as we regard the recent 
decisions, does constitute a breach of the covenants of war- 
ranty, and entitles the party to recover the amount paid to 
obtain the latter, and all expenses necessary in the premises, 
which must extend to the costs of the suit, while pending, 
and counsel fees. Pitkin v. Leavitt, 13 Verm. 379. 
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A summary of the cases upon this point will be found 
in Rawle on Covenants, pp. 234, 236, 237, 238, 239, et 
seq. The author assumes that the American law is fully 
settled to this extent. The cases in which the law is so 
decided, or so declared, are as follows: Clapp v. Coble, 
1 Dev. & Bat., Ch. R. 177; Sprague v. Baker, 17 Mass. 
590. In this case the outstanding title was in fact a mere 
incumbrance, and should have been so regarded probably ; 
but the court held it a breach of the covenant of warranty, 
as a perfect title would have been, if asserted and brought 
in by the covenantee, to save being dispossessed under it. 
Patton v. McFarlane, 3 Penn. 425; Dickinson v. Vorhees, 
7 Watts & Serg. 409; Loomis v. Bedel, 11 N. H. 74; 
Brown v. Dickerson, 12 Penn. 372. 

The conclusion of the author, which seems to be fully 


justified by the cases, is, ‘‘' That the weight of authority is - 


in favor of the pesition, that the purchase by the covenan- 
tee, of an outstanding paramount title, when that title is 
actually asserted, will constitute such an eviction, as will 
entitle him to damages upon his covenants for quiet enjoy- 
ment, or of warranty, measured by the amount he has thus 
paid,” and necessary expenses of course, according to the 
decisions in this State, and at common law. This rule, as 
applied to one who has entered into possession, under his 
deed, is no doubt the true rule, and [ have no doubt is sus- 
tained fully, by the latest and best English decisions, upon 
this subject. Judgment reversed, and judgment for plain- 
tiff, |deducting]! the larger sum found by the referee and the 
costs paid in the other suit to both parties, and interest, 
which were expenses necessarily incurred by defendant, in 
acquiring the title. 


Washington, ss.—Term, 1854. 


Duxsury v. Vermont CentTrRaL RaiLrRoap. 


In Vermont, where a town had a remedy against a railroad corporation 
for damages paid for a defect in a road built by the corporation, in lieu 
of an old road taken by them for the track of the railroad — it was held, 
that the town might also recower of the corporation the costs and ex- 
penses incurred in defending the suit against them for such damages, 
the corporation having been notified of the suit and having declined 
interfering. 
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Semble, per Reoriep, C. J.— The only question is, whether the town 
were justified in making the defence, and it is immaterial whether 
the defence is put upon grounds peculiar to the town. 

Joeu Barry recovered against the plaintiffs for damages 
sustained upon a new road, built by the defendants, in lieu 
of an old road taken by defendants, for the track of their 
railroad. The defendants were notified of the suit of Batty, 
but deciined interfering. The plaintiff’s claimed, and were 
allowed the costs and expenses of the former suit. 

Reprievp, C. J. — The only question made, in the present 
case, is, whether the plaintiff can recover the costs and ex- 
penses of the former suit in this case. The case of Newbury 
v. The Conn. and Pas. R. Railroad Co., decided in Orange 
county, by this court, some three years since, and not yet 
reported, was almost identical with the present, and the 
question was then made and decided, that the plaintiffs were 
entitled to recover the costs and expenses of the former 
suit. The question was not made in that case, in regard to 
litigation, upon grounds peculiar to the town, and in which 
the railroad had no interest, nor is that question made 
here. It does not appear that any of the expenses incurred 
in the former suit in this case, arose from any such at- 
tempted defence ; and we could not presume that, and for 
one, I do not well see, how any such distinction is main- 
tainable upon principle. If the town were justified in 
making the defence, they were bound fo make it upon 
every ground which seemed hopeful, as it seems to me. 
The only question seems to me to be, whether the town 
were justified in making the defence, but the costs, not 
allowed to be recovered in that suit, were such as accrued 
in trying the question of antagonist liability between the 
railroad and the town. But if in any case, one having an 
ulterior indemnity, may justly incur expense in attempting 
a defence, and be entitled to recover the amount of his 
guarantor, it would seem he should in this case. It wasa 
matter of doubt as to the right of Batty to recover, and of 


‘serious difficulty, and one of which the railroad were in- 


formed, and which they neither assumed to solve by taking 
the burden of the defence, or directing its abandonment. 
The town then could do no less than make the defence. 

1. It is now perfectly well settled in this State, and in 
England, and probably in most of the American States, 
that in covenants of warranty of title, and for quiet enjoy- 
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ment, the covenantee being evicted, is entitled to recover 
costs and expenses, as between attorney and client; not- 
withstanding it is also well settled, that the covenantee is 
not obliged to hold out against the claim of the evictor, 
until actual eviction, but may buy in his claim, when con- 
vinced that it is irresistible, and recover the amount paid, 
with previous costs and expenses. Smith v. Crompton, 
23 Eng. Com. Law R. 106, is an English case, in the 
King’s Bench, in 1832, which seems to have been well 
considered, and covers both points fully. Pitkin v. Leavitt, 
13 Verm. 379. 

2. This rule is not confined to cases of covenants for 
tile, and for quiet enjoyment, or indeed to covenants of 
indemnity against suits, loss or damage, or to that class of 
contracts of indemnity, but extends to all cases of surety- 
ship, where the claim was in its nature disputable, or 
unliquidated, and has generally been extended to costs 
recovered against the surety, in all cases, and to costs 
incurred by the surety in making defence, when it was 
done bona fide, and with a reasonable probability of suc- 
cess. Deering v. The Earl of Winchelsea, 1 Lead. 
Cases in Equity, note 102; Wynn v. Brooke, 5 Rawle, 
106. In the case of Hayden v. Cabot, 17 Mass. 169, 
Parker, C. J., thus lays down the rule in regard to the 
implied obligation to indemnify a surety: “If the surety 
pays voluntarily, he shall be reimbursed; if he is com- 
pelled by suit to pay, he shall also be indemnified for his 
costs and expenses.’”’ This seems to us more in accord- 
ance with sound principle, and the most reliable authority, 
than the decision of the same court, in the case cited in 
argument. Lowell v. B. and L. Railroad Company, 23 
Pick. 24. 

3. Finally it seems to us of the slightest possible con- 
sequence, in regard to expense, to the defendant in this 
case, whether the expenses were incurred in making de- 
fence in the first suit, or that were compromised by the 
town, and then the whole matter litigated in this suit, as 
it inevitably must have been. 

Judgment for the plaintiff affirmed. 
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Supreme Court of New York — Special Term. 
[Before Mircuett, Judge. } 
In re Lewis Tappan ET At.! 


Mercantile Agencies— Evidence — Rights of Witnesses, as to S:if-crimina- 
tion, when examined under Commissions from other States. 


Tis was an application for an attachment against Lewis 
Tappan and Benjamin Douglass, for not answering in- 
terrogatories to a commission issued out of the Ceurt of 
Common Pleas of Huron County, Ohio, wherein Beardsley 
et al. were plaintiffs, and Kinnan defendant. 

Mireuett, P. J.— Lewis Tappan was in the mercantile 
agency in this city until 1849, when he sold out to Arthur 
Tappan and Benjamin Douglass. 

The interrogatories seem to be based on the supposition 
that the defendant, in 1847 or 1848, was an agent of the 
mercantile agency, and then communicated to the agency 
in writing a statement of the character of the plaintiffs, 
which was libellous. The answer shows (or it is under- 
stood) that it is the busiuess of such an agency to record 
these communications, and to exhibit them to merchants 
inquiring as to the standing of the persons mentioned in 
them. The communications, and the records of them, 
may have been exhibited and so published (as the law 
terms it) every year since they were furnished; they may 
have been so exhibited by Lewis Tappan, although he has 
withdrawn from the business, and by Arthur Tappan and 
Douglass, who now have succeeded him, although they 
were not in the business when the communication ‘was 
received. These two are now asked if Kinnan made such 
a communication in 1847 or 1848, and they decline to 
answer, because the answer may form a link in the chain 
of evidence which may tend to convict them of libel. As 
the exhibition of the paper may have been within a year, 
the statute of limitations would be no bar to a prosecution 
for libel, and so the respondents are not bound to answer 
on account of any supposed protection to be derived from 
that statute. The witness alone knows the facts beyond 
those contained in the answer, which may tend to his con- 
viction; the court is not to compel him to tell what those 
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facts are. If, therefore, he says that the answer may tend 
to convict him, and on that account refuses to answer, and 
the court can imagine any state of facts under which the 
answer might lead to such a result, the witness may insist 
on the protection of the law, and refuse to answer. If 
these witnesses should answer yes, — such a communication 
was received from Kinnan at that time, — and they state its 
contents, and other witnesses prove that, within the last 
year, Lewis and Arthur Tappan and B. Douglass exhibited 
the letter from Kinnan as evidence of the plaintiff’s char- 
acter, the proof of these respondents’ guilt might be made 
out, when, without their answer, there might be no evi- 
dence of the contents of the letter. 

Examinations of witnesses under commissions from other 
States may be much abused, unless ample protection be 
given to the witnesses by our courts ; and when the witnesses 
may be subjected to a civil suit in consequence of their 
answer, and (as in case of a libel which may be published 
in different States) may be subject to indictment in differ- 
ent States, and then not protected by any statute of 
limitations on account of non-residence in these States, our 
courts should use a jealous care to protect them. The 
honest ought not to be forced to be their own accusers, nor 
the dishonest to be tempted to perjury in order to save 
themselves. 

In The People v. Mather, 4 Wend. 254, the rule as to 
the kind of questions which the witness may decline 
answering, is clearly stated. ; and, notwithstanding the broad 
language used in the statute, the Chancellor decided in a 
similar case, in the matter of Kip, 1 Paige, 607, that “‘ The 
witness is not obliged to criminate himself, or answer any 
question which he would not be bound to answer if ex- 
amined in open court; that the Legislature never intended 
to establish an inquisition by which witnesses should be 
compelled to criminate themselves, or to disclose secrets in 
which the party to the examination had no interest.” 

The other interrogatories are as objectionable as the one 
above specially referred to. 

The motion for an attachment is denied. 
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Supreme Judicial Court of Massachusetts, Suffolk, ss. 
November Term, 1854. 


Cuarves Peasopy v. Natraan W. Harmon. 


Insolvent Laws — Power of Commissioner in regard to the Examination 


of a Creditor — Offering a Claim for Proof. 


It is within the discretion of a commissioner of insolvency to refuse to 
allow a creditor, examined before him, viva voce, upon oath, as to a 
claim offered by him for proof against the estate of an insolvent debtor, 
to consult with counsel as to his answers ; and the decision of the com- 
missioner cannot be revised by this court, upon a summary petition, 
unless, perhaps, in a matter essentially affecting the rights of ove of the 
parties. 

It seems, that a commissioner of insolvency has no power to imprison 
for contempt a creditor refusing to answer questions put to him with 
regard to his claim against the estate of au insolvent debtor. 


Tuts was a petition, filed on the 2d of December, 1854, 
representing that proceedings were now pending before the 
respondent, a commissioner of insolvency for the county 
of Essex, in the case of John Strain, an insolvent debtor; 
that the petitioner had a just and valid claim against 
the estate of said insolvent, evidenced by two promissory 
notes signed by said insolvent ; that the petitioner duly 
made oath to said claim, and presented it to the commis- 
sioner at the first meeting of the creditors of said insolvent, 
to be proved against his estate, and proved the signatures of 
the notes; that the counsel of certain persons alleging 
themselves to be creditors of said insolvent, but who had 
not then proved their claims, were allowed by the com- 
missioner to examine the petitioner, viva voce, upon oath, 
as to the amount, kind and value of his property, more than 
a year previous, and as to the interest which his wife then 
had in his property ; that the petitioner desired to consult 
with his counsel, who was present, as to the propriety of the 
questions put to him, and his rights as to his answers, and 
attempted so to consult with his counsel; but that the 
commissioner refused, and ruled that during his examina- 
tion he could not consult with his counsel on the subject : 
wherefore the petitioner prayed this court to issue a writ of 
mandamus or other proper process to the commissioner, 
commanding him to permit the petitioner to consult with 
his counsel at all proper times and for proper purposes, 
during said examination. 
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The respondent admitted the truth of the facts stated in 
the petition. 

B. F. Butler, for the petitioner. 

Suaw, C. J.— The personal examination of a creditor 
proving his claim against the estate of an insolvent debtor, 
after taking the formal oath required by St. 1848, c. 104, 
§ 14, before a commissioner of insolvency, is very much in 
the nature of a cross-examination, and designed for the 
same purpose, to detect a false claim, if there is any reason 
to suspect one. We are not aware of any general rule of 
law, applicable to all cases, by which this court can declare 
that a creditor under examination, viva voce, in regard to 
the truth of his claim, independently of the particular 
question and the particular circumstances under which it 
is put, has, or has not, a right to consult counsel. There 
may be cases where a creditor, advancing a claim under 
suspicious circumstances, disclosed by a searching cross- 
examination, ought not to be allowed to gain time and 
elude its effect by intimidating the examination in order 
to consult counsel. In others, when the examination de- 
parts from the matter in issue, and may affect the party’s 
own rights, and implicate himself in a criminal charge, or 
otherwise require a disclosure of facts against which the 
party is protected by law, he ought to be allowed the aid 
of counsel. It must depend much upon the judgment of 
the magistrate before whom, and for whose information 
the examination is had. Indeed this is implied in the peti- 
tion itself, and an order from this court in the nature ofxa 
mandate, in the terms prayed for, would seem to be nuga- 
tory and of no legal effect. We are asked for an order to 
the commissioner, commanding him to permit the petitioner 
to consult with his counsel at all proper times and for proper 
purposes during the examination. This would, of course, 
refer it to the judgment of the commissioner to decide on 
each question upon the fitness of the occasion and of the 
subject. This authority, we think, he already has. If, in 
any case, it were allowable to break off in the midst of an 
examination, and come to this court by petition for direc- 
tions, which, to say the least, is questionable, it must be 
when the commissioner decides wrong ina part essentially 
affecting the rights of one of the parties, in requiring or 
declining to require an answer to a particular question, or 
refusing or allowing the party under examination to con- 
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sult counsel in regard to his own rights, or the rights of 
those whom he is bound to protect. 

The petitioner relies on the case of Ex parte Winsor, 
8 Law Rep. 514, in which it was held by this court, 
that an insolvent debtor examined under St. 1838, c. 163, 
§ 6, was entitled to consult counsel before making his an- 
swers. What was the particular question in that case does 
not appear. But there is a great difference between the 
situation of a creditor under examination as to his claim, 
and the condition of a debtor standing as it were upon his 
deliverance, and bound to make a full and complete dis- 
closure of all his property and concerns. His title to a 
discharge depends on his making such full and true dis- 
closure, and he is compellable to answer all relevant ques- 
tions put to him, on pain of imprisonment. In this critical 
Situation, a very tender regard should properly be had for 
the rights of the debtor. 

It is said that this petitioner was in danger of being im- 
prisoned for contempt if he refused to answer. But we 
can hardly think that he was in any such danger. In the 
strictly analogous case of the examination of a party ina 
common action at law, under the new Practice Act, if he 
refuses to answer, he is nonsuited or defaulted, as he may 
happen to be plaintiff or defendant, Stat. 1852, c. 312, § 72; 
that is, he loses his case; and that would seem to be all the 
ill consequence which the petitioner would suffer in this 
case. It may be an inconvenience to a creditor not to be 
able to prove his debt before an assignee is chosen ; but it is 
an incouvenierace which necessarily arises fiom the mode of 
trial required in these cases, to be conducted in the first 
instauce in a summary way before a single magistrate. If 
the creditor refuses to answer, and his debt is rejected, for 
that or any other cause, he may appeal to the Court of 
Common Pleas, or to this court, according to the amount 
in controversy, Stat. 1838, c. 164, § 4, aud have his case 
determined at law. If, in the course of such trial, accord- 
ing to the new Practice Act, either party desires to examine 
the other, it must be done by written iuterrogatories, to be 
answered in writing, in which case the petitioner, if again 
examined, will have full opportunity to consult counsel. 

This is not a case for the summary interference of this 
court, and the petition must be dismissed. 
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Abstracts of Recent English Oecisions. 


Equity. 

Eyuitable Seizin--— Tenancy by the Curtesy — Acquiescence — Waiver. 
In 1826 the plaintiff, as next friend of his daughter, then an infant, 
instituled a suit, to which he was not a party, in which she claimed to be 
equitably entitled in fee to two fourth’ parts of certain freeholds vested in 
trustees, he having been previously informed that there was a question 
whether he was not entiiled to it as tenant by the curtesy. A decree for 
partiiion, whereby two fourths of the estate was allotted to his daughter 
in severalty, was obiained in 1830; and it was also thereby declared that 
the daughter, on the death of her mother, becaine entitled to ** two- 
fourths of the estates in fee, and to the rents and profits thereof.”’ 

In 383%, the father still acting as next friend for his daughter in the 
suit, obtained an order of the court, approving of a deed of partition, 
containing a conveyance by the trustees, uf two fourths of the estate in 
question, to the daughter in fee, and declaring that the father, bis execu- 
tors. &c., should have the use of the same for ten years, if the daughter 
should so long live, and remain an infant and unmarnied, and trom and after 
the happening of either of those events, to the daughter in fee; and pro- 
viding. that the rents received by the tather should be applied at the dis- 
cretion of the father, towards the maintenance of the daughter. This 
deed was acted upon until the daughter attained the age of twenty-one, 
in 1543; after which period, until her marriage without her father’s con- 
sen'!, in 1847, he accounted to her for the rents. The daughter and her 
husband subsequently brought an ejectment against the father, who there- 
upen, in 1852, filed a bill, alleging that he was entitled to the estate, as 
tenant by the curtesy, and that his title was not concluded by the suit 
commenced in 1826, 10 which he was net a party, inasmuch as it had been 
filed by him, as next friend, in ignorance of his own right to curtesy. 

Iheld, affirming the decision of the court below, dissolving the common 
injunction obtained by the plaintiff, that he was not entitled as tenant by 
the curtesy, inasmuch as the proceedings be had taken, and his conduct 
from the filing of the bill in 1526, were equivalent to a waiver, as against 
his daughter and her husband, of his right to curtesy ; and his representa- 
tions to his daughter were of such a character, as that the marriage must 
be co :sidered to have been contracted by her upon the faith of their cor- 
rectness. — Stone v. Godfrey, March 6 and 16, C. A. Ci 

Will — Construction — ** Next of Kin under the Statutes of Distribu- 
tion’ — Husband. A iestator bequeathed a share of his personal estate 
upon trust, for the children of T. 5. W., and directed that the shares of 
th diughters of T. S. W. should be subject to trusts, for the benefit of 
suc) daughters for life, with remainder to their respective children, who 
sho jd attain vested imier-sts as therein mentioned; and in case any one 
or more of such daughers of T. 5S. W. should die without leaving any 
child who should live to aequire a vested wterest in her or their share, or 
res ective shares, then such share or shares should respectively vo to the 
person or persons whe would, at the time of the decease of such daughter 
or d ughters respectively, or of the decexse or failure of her or their child 
or culdren respectively wiich should last happen, be entitled as next of 
ki» or otherwise, to the personal estate of such daughter or daughters 
respeciively, under the statutes made fur the distribution of intestates’ 
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effects. One of the daughters of T. S. W. died, leaving a husband sur- 
viving, but no child. 

Held, that the husband was not entitled to her share. — Milne v. Gil- 
bart, July 7, C. A. C. 

Will — Construction — Accumulations — Whether included in Residue — 
Intestacy. A testator gave the residue of his personal estate, and the 
stocks, funds, and securities upon which the same should be invested, to 
trustees upon trust, to pay out of the income thereof, £600 to his wife 
for her life, and the residue to his brother and sister equally for life, as 
tenants in common; and, on the death of either of them in the lifetime of 
his (testator’s) wife, then to apply his or her share for the maintenance 
of his or her issue; and, after the death of the survivor of his wile, his 
brother and sister to stand possessed of ** the stocks, funds, and securities 
upon which his personal estate should then be invesied,”’ upon certain 
trusts for the children of his brother and sister. The testator’s widow 
predeceased the brother and sister; the sister survived her brother. 

Hild, that a fresh residue was created by the latter clause of the will, 
and therefore that the accumulations of the brother’s moiety of income, 
from his death to the death of the sister, passed under the gilt to the 
children of the brother and sister.— Re Drakely’s Trust and the Trustee 
Reef Act, July 3 and 6, R. C.| 

Will -- Construction — Contingent Bequest over —— Ambiguity as to Con- 
tingency — ** Surviving ’’ — Who take under Term. A testator, who had 
four daughters unmarried, and under twenty-one, gave £5000 to each of 
his daughters, ** the interest of which to be for their use, independent of 
any husband they may have; and, if they have any children, the principal 
to be divided between them after her death, if they should atiain twenty- 
one ; if net, it is to be divided among her surviving sisters.’” One of the 
daughters died, leaving two children, both of whom died infants. Ano- 
ther of the testator's daughters predeceased the children of her sister. 

Held, that the gift over took effect on the death of the surviving child 
of the deceased daughter under twenty-one, and that the two sisters only 
who survived the surviving child, took an interest In the bequest. —- Car- 
ver v. Burgess, Dec 13 and 14, R. C. 

Scotch Marriage Contract -— Scotch Domicile —Chan ge of — Construction 
—Forign Law — Wife's Rights -- Jus Mariti. A coutrset of marriage 
in the Scotch form, between a domiciled Scotchman and an English woman, 
though made in London, will be construed in England according to the 
law of Scotland, although the domicile of the parties is subsequently 
changed by their permanent removal to England. 

By a Scotch marriage contract, the property of the wife, present and 
future, (in consideration of the covenants therein contained on the part of 
the husband), was assigned and made over ‘‘to and in favor of herself 
and her husband in conjunct fee and life rent, and the child or children 
that should be procreated of the marriage (divisible as therein mentioned), 
whom failing, the said wife, her heirs and assigns, in fee.”” ‘The parties 
at the time of the marriage, were domiciled in Scotland, but subsequently 
became domiciled in England; and, after such change of domicile, the 
trustee of the will of the wife's father paid to the husband, on the joint 
receipt of the husband and wife, certain sums of money, part of the share 
to which the wife was entitled under her father’s will. The trusiee also 
paid «a further sum, to which the wife was so entitled. te the assignees of 
the husband, who had become bankrupt. ‘There sull remained a part of 
her father’s residuary estate, to a share of which she was e: titled, 10 be 
divided. Upon a bill by the wife against the trustee, asking that he might 
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make good the sums already paid, and that the part of the property still 
unpaid might be settled : 

Held, twat by the Scotch law the husband and wife could, under the 
terms of the contract, give a valid receipt for the property included in it; 
and therefore that the payments to the husband were goud; but that the 
payment to his assignees was bad, as no valid receipt could be given by 
them 

Held, also, that the portion of the property which was yet unpaid, must 
be treated as the absolute property of the wife, subject to the life estate of 
the husband therein, and must be settled accordingly for the benefit of her- 
self and her children. — Duncan v. Cannan, Dec. 16, 19, 21, and 22, 
1853, and Jan. 20, 1854, R. C. 

Married Woman —- Power —- Unauthorized testamentary Appointment — 
Codicil — Republcation— What Property it includes. Where a married 
woman made a will, in exercise of all powers of appointment, and thereby 
appointed certain specific property, ‘* and all other the manors and here- 
ditaments (if any) which she had any power to appotat or devise ;*’ and 
after she had become a feme sole, made a codicil, whereby she confirmed 
all wills which she had previously made. 

Held, that the codicil did not republish or confirm the former testamen- 
tary appointment, so as, together with that instrument, to form a good 
disposition of certain property to which the testatrix was entitled, but 
which she had no power (a3 4 married woman) to appoint. —- Du Hour- 
melin v. Sheldon, July 10, R. C. 

Drownng — Surviving — Presumption — Evidence. Two persons of 
different sexes, of very nearly the same age, were washed off the deck of 
a vessel together, and sunk in an eddy of whirlpool caused by the ship, 
and were not seen again. 

Held, twat in the absence of any evidence on the point, and there being 
no legal presumption in favor of the man surviving the woman, they must 
be considered as having died simultaneously. — Underwood v. Wing, 
July ik, R. C. 

Practice — Costs. Heir at law disputing the will of a testator on the 
ground of insanity, though failing, allowed the costs of the issue at law, 
as it wis not shown that he had raised the issue improperly or dishonestly. 
— Warers v. Waters, July 18, V.C. W Cl 

Embezzlement by a Banker’s Clerk — Felonwus Acts not discovered till after 
Death — Bill hy injured Parties as Creaitors against the Estate of a fraudu- 
lent Int state, whose Acts had amounted to Filony, allowed. A clerk toa 
banking company committed various acts of embezzlement against the com- 
pany, aud died intestate before the frawis were discovered. Afier his 
death, a bill was filed against his administratrix and heir at law, by the 
banking company, as crediturs, praying for an account of the intestate’s 
estate, and for payment of what was due to themselves and other credi- 
tors 

Demurrer. for want of equity to the bill, overruled with costs. — Wick- 
ham v. Gatrill, July 20, V. C. W. C 

Trader's Accounts —** Book-D-bts.””, The executors of a trader, who 
had uo partner, sold to his widow. amongst other personal estate and effects, 
his * book-cebis.”’ The books were irregularly kept, no balance being 
struck b-tween the debtor and cred tor accounts. It appeared from the 
books that the testator was indebted to various persons in trading and pri- 
vate debts, which same persons were also indebted to him in respect of 
trade debts. 





1 Vice Chancellor Wood’s Court. 
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Held, that under the description ‘* book-debts,’’ only the balance, which 
arose after the testater’s debts had been set off against his credits, passed 
to the widow. 

Held, also, that the private debts of the testator ought to be included in 
the above account. — Chick v. Blackmore, May 31, V. C. W. C. 

Feme Covert — Separate Estate -—- Wills Act — Power of Appointment 
by Will. On the marriage of Mr. and Mrs. V., freehold, leasehold, and per- 
sonal property belonging to Mrs. V. was settled upon trust for her for 
life, for her separate use, without power of anticipation. The settlement 
also gave Mrs. V. a general power of appointment by will over the prop- 
erty ; and in default of appointment the freehold estates were limited to 
her heirs and assigns, the leaseholds and other personal property to the 
children of the marriage. After the death of Mr. V., Mrs. V. made a 
will in exercise of the power as to all the property, and then married 
Lord D. privately. After this marriage she contracted debts by specialty 
under the name of Mrs. V., and died without having republished her will. 
Upon a bill, filed on behalf of the creditors and for the administration of 
her estate : 

Held, first, that the will made by Mrs. V. in exercise of the power of 
appointment in her marriage settlement was, under the 1 Vict. c. 26, s. 
18, revoked by her marriage with Lord D., so far as related to the free- 
hold estates, but not as to the leaseholds and personal estate. 

Secondly, that the exercise of the power did not render the appointed 
property assets for the payment of her debts contracted during cover- 
ture. 

But held, on a re-argument, that the concealment of the second mar- 
riage amounted to an act of fraud, and that, in consequence of such 
act, the property which would have been liable had she been a feme sole 
for payment of hec debts, was applicable for that purpose in equity ; and 
also, that afier the exhaustion of the general assets, including the real 
estate descended, the appointed pftoperiy must, in this case, be treated as 
assets, and applied accordingly.— Vaughan v. Vanderstegen, Dec. 15, 16, 
22, Feb. 23, April 25 and 21, and July 4, V. C. K. C.4 

Vendor and Purchaser — Misdescription —Compensation. Where prop- 
erty, including coal mines, was directed to be sold in lots, under an order 
of the court; the particulars of sale stated, as to lot 6, which was in 
the township of W. and W., ** that it was a freehold farm containing 500 
acres ;”’ and added as to part of it, ‘* 80 cottages built of stone, and 8 cot- 
tages partly of timber, ail in the occupation of the owners of Sedgehill 
Colliery, or their under-tenants and workmen.’’ The Sedgehill Colliery 
was not under but adjacent to lot 6; the conditions of sale stipulated that 
**the mines and other minerals within and under such of the lots as are 
situate in the township of W. and W., and East B., should be reserved to 
the owners thereof with such powers and privileges as belong to them.’’ 
The 88 cottages paid no rent, but the particulars and conditions of sale 
were silent on that point. The purchaser of,Jot 1 subsequently bought 
lot 6, on the assumption that the 88 cottages produced at least 264/. per 
annum. It appeared from the evidence that the said cottages were held 
under a deed dated in 1771; but the effect of that deed and the cireum- 
stance of the tenure of these cottages was not clearly shown; and the 
purchaser claimed compensation in respect of the $8 cottages from which 
no rent was derived : 

Held, that it was the duty of a vendor when he puts up property for 
sale to inform himself (if he does not know them) of all the particulars of 
the premises he is guing to sell; and in describing them, to state every 
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thing material to the condition and value of the property; and that a 
purchaser is not to be supposed cognisant of all the circumstances of the 
roperty from the fact of living near it; that no more knowledge can be 
es pe to him than may be gathered from the printed particulars of sale, 
and what any person might derive from ocular inspection of the property. 
Held, also, that in this case the vendor ought to have set out the fact of 
the existence of the deed of 1771 in the particulars and conditions of sale ; 
but as the effect of it and the circumstance of the tenure of the cottages 
was not clear, there ought to be an inquiry directed as to this latter point.— 
Brandling v. Plummer, July 22, V. C. K. C. 

Unlawful Trust —Gift over to Trustee— Residue. A testator, by his 
will, gave to A. B. a sum of £1000 in trust to invest and accumulate, and 
pay the accumulated fund to any son he might have named John who 
should attain twenty-two years of age, and if the first son he should have 
and cal! John should die before twenty-two, then to the next son called 
John, and if no son called John should attain twenty-two years, then A. 
B. was to retain the £1000 for his own use. The testator then declared 
that his residuary estate should be divided among his pecuniary and particu- 
lar legatees in proportion to the particular legacies. A. B. claimed to 
retain the £1000 on the ground that the legacy was void as being too 
remote ; and the residuary legatees claimed it according to their shares of 
the residue. 

Held, that the legacy was void, as given upon a trust which might con- 
tinue for more than a life in being and twenty-one years. 

Held, also, that the residuary legatees were entitled, and not A. B.— 
Joy v. Aspinwall, March 8, V. C. W. C.! 

Practice — Tenant for Life — Dividend — Solicitor. The court ordered 
payment of dividends from a fund in court to a tenant for life (a professed 
nun in a convent), on her petition, without directing inquiries; the court 
holding the solicitor responsible for the authority to file the petition. — Re 
Holdsworth’s Trust, July 1, V.C. W.C. 

Contract in Restraint of Trade — Compromise of Actions -- Duress. A 
party against whom a verdict had been returned, and against whom other 
actions were pending, entered, with the advice of his solicitor, into an 
agreement for compromise with the plaintiff, who was a general dealer ; 
one of the terms of which was, that he should give a bond tor the payment 
of a stated sum if he should be ‘* concerned in any trading establishment ” 
within a specified territorial limit. 

Held, upon a suit for specific performance of the agreement, that the 
bond must be given, for that it was not too wide in its terms; and that, the 
agreement having been entered into under the advice of a solicitor, could 
not be considered as executed under duress. — Avery v. Langford, July 7, 
V.C. W.C. 

Contract of Marriage by Signs — Deaf and Dum) Woman. A woman 
deaf and dumb from her birth, contracted matrimony by license, a third party 
making the responses for her, and a child was born. Thirty years after- 
wards, and afier her death, the validity of the marriage was disputed, on 
the ground of mental incapacity to understand and enter into the contract ; 
but the court, being satisfied of her competency to understand, and of her 
fully understanding what she did, refused to direct an issue to try the 
validity of the marriage. — Harrod v. Harrod, June 26, 28, and 30, V. C. 
W. C. 

Statute of Limitations — Part Payment — Acknowledgment —Appropria- 
tion. A debtor owed his creditor three debts on as many promissory 
notes. More than six years after the date of the first and second notes, the 
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debtor paid money on account of interest generally. The creditor, with- 
out the concurrence of the debtor, indorsed a memorandum on the third 
note of the receipt of his money on account of interest thereon. 

Held, that this payment was not such an acknowledgment within the first 
section of the Statute of Limitations (4 Geo. 4, c. 14), as to enable the 
creditor to recover in a suit instituted within six years afier the payment. 
— Nash v. Hodgson, July 4, V. C. W. C. 

Gift — Completed Trust — Transaction inter Vivos. A debtor made his 
creditor an executor. The debtor signed a cheque and handed it to his 
creditor, desiring him to keep a stated sum in discharge of his debt, to hold 
another part for a person named, and to place the remainder to the execu- 
torship fund. At the same time he signed a memorandum in writing to 
the same etfect. The creditor seut the cheque in, and the money was paid 
to his credit at his own banker’s. He retained his debt, and retained the 
money for the other party, and handed the remainder to the executor- 
ship account. In due time he paid over the money to the other party. 

Held, as to this latter sum, there was a trust created for the donee, and 
that it was a complete gift inéer vivos, and not a donalio mortis causé — 
Tate v. Leithead, July 14, V. C. W. C. 

** Money ”’ and ** Property’? —Meaning of the respective Terms —Imme- 
diate vesting of Gift, but deferred Payment. Where a testator, possessed 
of foreign stock and railway shares, gave various annuities, and then gave 
all his books, and other specified articles, and *‘ money ’’ (except money 
at his banker's, or in the funds, or placed on security), ‘‘ and all other 
property ’’ not otherwise disposed of, to A. B., and directed that at the 
decease of the annuitants his whole personal estate should be invested in 
government securities, and transferred to four scientific and benevolent 
societies : 

Held, first, that ** money’’ must be taken in its strict legal sense, and 
did not include foreign stock or railway stock; secondly, that ‘‘ all other 
property ’’ was not confined to articles ejusdem generis with those before 
enumerated and described, must be taken in its extended sense ; thirdly, 
that the gifts to the societies were not void, as tending to a perpetuity ; 
and, fourthly, that these gifis were immediate gifts, and that payment 
only was postponed ; and that the investment in government securities 
should not take place until the death of the last annuitant. — Ludlow v. 
Stevenson, June 29, 30, and July 25, V. C. W. C, 

Vendor and Purchaser — Custody of Title-Deeds on Sale by Auction — 
** Largest Lot’? — Costs. Where an estate was put up to sale by auction 
in iots, and by the conditions of sale it was stipulated that the purchaser 
of the ‘** largest lot’’ should have the custody of the title-deeds, it was 

Held, that the words signified the most extensive in acreage, and not 
highest in price. 

The dispute being occasioned by the inaccuracy of the vendors in the 
wording of the conditions of sale : 

Held, that they, and not the purchaser, must bear the costs of the litiga- 
tion. — Griffiths v. Hatchard, July 18, V. C. W. C. 

Voluntary Settlement -—- Trust — Notice. A. B. was cestui gue trust of 
stock vested in trustees of his settlement for him absolutely. By a volun- 
tary deed he assigned personal estate to trustees upon trust for certain 
persons, and he declared that, until the trust premises should be truly 
transferred, he would hold the same upon the same trusts. ‘The stock 
was never transferred, and no notice of the deed was given to the trustees 
of the settlement in whose name it stood : 

Held, that the stock passed by the deed, as there was a complete declar- 
ation of trust of it which the court would execute in favor of the cestus 
que trust.— Donaldson v. Donaldson, July 28, and August 1, V. C. W. C. 
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Legacy — Forfeiture by Bankruptcy — Cancellation of Debt — Discretion 
of Trustees. A testator gave a share of the residue of his personal estate 
to a grandson, to be paid at twenty-one, unless that should happen in the 
lifetime of himself (the testator), or of his daughter, and then to be paid 
as soon as conveniently might be after the deaths of himself and his 
daughter, and if he should become bankrupt or insolvent before his legacy 
became payable, his interest under the will should cease, as if he were 
dead. ‘The grandson attained twenty-one in the lifetime of the testator, 
and became bankrupt during the lifetime of the daughter. 

Held, that the share of the residue vested at twenty-one, and passed to 
his assignees. 

The same grandson was a debtor to the testator in £3000, secured by a 
promissory note. The testator directed that, if his trustees were satis- 
fied with the conduct of his grandson in respect to a particular partner- 
ship, then he gave the £3000 to the grandson absolutely. Soon after the 
testator’s death, the grandson quitted the partnership, and the trustees 
were dissatisfied with his conduct. 

Held, that the assignees of the grandson had no right to have the debt 
cancelled, but that the grandson’s estate was liable in their hands in respect 
of it.— Bird v. Johnson, July 17, and 27, V. C. W. C. 

Capacity to make a Will— Sound and disposing Mind —Delusions —In- 
sanity. A lady afflicted with bodily illness, and subject to delusions, exe- 
cuted an instrument as her will. The same being disputed, an issue, 
devisavit vel non was directed, and a verdict was returned in favor of the 
will. Upon a motion for a new trial, the court being of opinion that 
upon the evidence the case in support of the will was not clearly estab- 
lished to its satisfaction, or that the alleged testatrix was free from con- 
tinuous delusions at the time she executed the instrument, directed a new 
trial of the issue. 

As to testamentary capacity, there is a wide distinction between two 
species of delusion, namely, such as are rooted delusions of insanity, and 
those which are only temporary delusions of delirium. — Bennet v. The 
Duke of Manchester, June 9, 13, 14, and July 1, 13, and 15, V. C. W. C. 

** Eldest Child.”’ Where a fund is directed to be divided between the 
** eldest child’ of A. and the ** eldest child’’ of B., the legacy is divisi- 
ble between those who answer the description at the death of the testator. 
— Re Harris’ Trust, May 4, and August 4, V. C. W.C. 

Vendor and Purchaser — Principal and Agent — Agreement —Excess of 
Authority. A.B. gave his agents authority to let, and a qualified author- 
ity to state what was the selling price of property, but no authority to 
sell. The agents contracted in his name to let, with an option to the les- 
see to buy at a stated price. ‘The lessor filed a bill to have the agreement 
delivered up to be cancelled, on the ground that the agents had exceeded 
their authority, and the lessee filed a bill for the specific performance of 
the contract. 

Held, that the lessor, A. B., was entitled to have the contract set 
aside. 

Where a party seeks to set aside a contract for sale entered into by his 
agents in excess of their authority, but confirms a contract to let, which 
was within their authority, he has a right, before any bill is filed against 
him by the lessee and asserted purchaser, for specific performance, to file 
a bill to have the agreement cancelled, offering to grant a lease if the les- 
see chooses; because, if he brought an ejectment, the contract to let 
would be an answer to his action; and if he had brought an action for 
rent, he might have been considered as acquiescing in the whole agree- 
ment, the contract to let and the contract to sell being in the same instru- 
ment.— Wire v. Pemberton, June 6,7, V. C. W. C. 
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Time of Vesting of Legacies, where no Time is indicated in the Will. A 
testator gave legacies of a certain amount to all and every the children 
and child of all who, being a son or sons, should attain twenty-one, or 
being a daughter or daughters, should attain twenty-one or marry, with 
clauses for maintenance, education, and survivorship among them. 

Held, that only such children of A. B. as were living at the time of the 
testator’s death were entitled.--Mann v. Thompson, June 12 and 23, V.C. 
W. C. 

Bequest to ** a Chapel’? — Payment. Where a bequest of money leg- 
acy is given to a “‘ chapel at A. B.,’’ the same is payable to the trustees 
of the chapel intrusted with its repairs.—De Winle v. De Winte, July 
15, V.C.W.C. 


Appeal from Court of Nessions in Scotland. 


Railway — Director Contracting with Company — llegality of Contract in 
Equity — Pleading — Companies’ Clauses Act, 8 g 9 Vict. c. 16. A con- 
tract made by a director of a railway company, or by a firm of which he 
isa member, with the company, while he is such director, is bad on gen- 
eral principles; but these principles are enforceable only in a Court of 
Equity, and are not recognized in a Courtof Common Law. Hence, though 
Foster v. Oxford, W., and Wolverhampton Railway Company, 13 C. B. 
200, may have been rightly decided in the C, P., it is no authority in a 
Court of Equity, for the Companies’ Clauses Act does not make valid 
such a contract which is otherwise bad on general principles. 

B., a director, of the A. Railway, and a member of the firm of B. brothers, 
while he was such director, entered into a contract with the company to 
supply a large quantity of iron chairs at a certain price. ‘The company, 
after accepting delivery of part, refused to receive the rest of the chairs, 
whereupon B. instituted a suit in the Court of Session, which is a court 
both of law and equity, praying that the company might be decreed either 
to specifically perform the contract, or pay damages for the breach of con- 
tract. ‘lhe company pleaded that, ‘* under the Companies’ Clauses Act 
any such contract, to which the plaintiff B. was a party while he remaio- 
ed a director of the company, was illegal and cannot be enforced,” 

Held, reversing the decision of the Court of Session, that this plea suf- 
ficiently raised the general question, whether such a contract is illegal, and 
that it merely assigned a wrong reason for such illegality, viz., the pro- 
visions of the Companies’ Clauses Act. 

Held, also, that such a contract was bad in equity, and, as the court be- 
low was a court of both law and equity, it ought to have decided in favor 
of the validity of the plea. — Aberdeen Railway Co. v. Blaikie Brothers, 
July 20, H. L. 


Common Law. 


Lease-— Condition precedent—Performance of Covenants-— Construction 
—Covenants impossible of Performance. A. demised a colliery and farm 
to B. for forty-two years. ‘The lease, which was under seal, contained a 
great variety of minute covenants on the part of the lessee, and there was 
this proviso: That if B. should be desirous to quit at the end of the first 
eight years, or at the end of the first or any subsequent three years after 
the expiration of the said eight years, and should give to A. eighteen, cal- 
endar months’ notice, ‘* then and in such case (all arrears of rent being 
paid, and all and singular the covenants and agreements on the part 
of the said lessee having been duly observed and performed) this lease, 
and every clause and thing herein contained shall, at the expiration of the 
first eighth year, and thereafter at the expiration of any such third year 
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(whichever in the said notice shall be expressed,) cease, determine, and be 
utterly voidio all intents and purposes, in the like manner as if the whole 
of the said term of forty-two years had then run out and expired; but 
nevertheless without prejudice to any claim or remedy which any of the 
parties hereto, or their, &c., may then be entitled to for breach of any 
of the covenants or agreements hereinbefore contained.”’ 

Held, affirming the judgment of the Ex. Ch. (which reversed the judg- 
ment of the Ex.) that the performance of all the covenants and agree- 


ments on the part of the lessee, however trifling, and though some of 


them were practically impossible of performance, constituted a condition 
precedent to his exercising the right of determining the lease by notice. — 
Grey v. Friar, Aug. 5, H. L. Error from Ex. Ch. 

Construction of Agreement — Occupation of Premises as Tenant or 
Servant. In an action for breaking and entering the plaintiff's house, 
the plaintiff set up by the pleadings a right of possession to the house 
as tenant to the defendant under an agreement, which recited that the 
house was in the possession of the defendant; that the sale of beer 
and porter had been carried on therein by a third person on the defendant's 
account, and that plaintiff was desirous of carrying on the trade there for 
the defendant ; and then provided that the plaintiff should and might, from 
the date thereof, enter upon the premises and conduct therein the trade in 
the place of and in the same manner and on the same terms as that third 
person, until the agreement should be determined by the notice therein- 
after mentioned. By the same instrument the plaintiff on his part agreed 
to carry on the business for the defendant, to take from the defendant all 
the beer and porter to be consumed on the premises, and not to part with the 
trade or occupation without defendant’s consent. It was also further agreed 
that, upon receiving one month’s notice from defendant, plaintiff should, 
without being paid commission, deliver up possession of the premises, 
and, upon giving one month’s notice, should be at liberty to leave the 
business and quit the occupation. No notice to determine the agreement 
had been given on either side. 

Heid, upon the construction of the agreement, that the plaintiff did not 
occupy the premises as tenant to the defendant, but as a mere servant, 
and that consequently the action could not be sustained.— Mayhew v. Sut- 
tle, June 24, Q. B. 

Deed of Partition — Construction — Land — Surface — Minerals. A. 
and B. being seised of M. and T. farms, and the mines and minerals under 
the same, by deed of partition, conveyed the same to S. to hold the same, 
as to M. farm, to the only use of A. and his heirs, and assigns for ever, and 
as to T. farm, to the only use and behoof of B., his heirs and assigns for 
ever. The deed recited the agreement of partition, and that by the said agree- 
ment ‘all coals, cannel, &c., and all mines to be found within the said 
premises, should be taken by and between them under such payments, 
restraints, and liberties as in the said deed were afier mentioned ; ’’ and 
then conveyed to S. and his heirs the manors, Jands, and hereditaments 
comprising M. and T. farms, and all the estate, right, title, interest, use, 
trust, possession, property, &c., of them A. and B. in, to, or out of the 
said hereditaments and premises, to hold to S., his heirs and assigns for 
ever, upon the trusts therein mentioned. And ihe deed then provided 
that all ore, coal, mines, &c., and the rents and profits of such mines and 
minerals to be gotten within the said premises, shall be had, received, and 
taken, and the costs of getting and carrying away the same, and all tres- 
pass and damages done on the lands thereby, shall be paid by A. and B. 
equally, in such manner as if the lands wherein the same shall be found 
had not been divided, allotted, or conveyed, but still remained in common 
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between them: provided that he in whose lands such minerals may be 
found may get and dispose thereof in such manner as he shall think fit, 
paying to the other one half of the profits thereof, after deducting such 
costs and payments as aforesaid : 

Held, by the above deed, a complete partition was effected of the lands, 
surface, subsoil, mines, and minerals, and that the provisé was only for 
the purpose of working the mines at the joint expense and for common 
profit, without prejudice to the separate ownership. — Bateman v. Wil- 
liamson, June 30, Q. B. 

Covenant to repair — Action by Assignee of part of Reversion — Partial 
merger of Term— Surrender — Suspension of Right to sue — Prevention 
of Performance by Plaintiff's act. 

A. demised to G. for ninety-nine years, ending 25th Sept. 1849; and 
G. underleased to V. and S. for twenty-five years and a quarter, ending 
25th March, 1848; and V. and S. demised to T. for twenty-three years, 
ending 24th June, 1848. G. afterwards, by deed, granted his reversion to 
S. and B. and L., and V. afterwards assigned to S. all his interest in 
the lease from G. to V. and S.; whereby the term as to one third became 
merged in the reversion. S. died before the determination of that lease 
by effluxion of time; and after such determination, B. and L., as assignees 
of the remaining two thirds of the reversion, sued V. upon the covenant 
to repair. V. pleaded that after the death of S. and T., A., the original 
lessor, had sued B. and L. for non-repair upon the covenants in T.’s lease ; 
and that that action had been settled by an agreement, to which V. was 
not a party, whereby the representative of 'T. agreed to give up possession 
of the premises to A., and B. and L. agreed to concur in executing a sur- 
render of the lease as soon as all claims against V. or others relating to 
the premises should have been satisfied ; but that in the mean time the 
lease should be deposited with a third person in trust for A., and to be 
produced for the purpose of enforcing any such claims. The plea alleged, 
that in pursuance of that agreement possession of the premises had been 
delivered to A.; and that thereby V. had been prevented from performing 
his covenant. 

Upon demurrer thereto : 

Held, that the plea was bad, inasmuch as the agreement and delivery of 
possession to A. did not operate as a surrender of all the plaintiffs inter- 
est, and was not intended so to operate; and inasmuch as V., the defend- 
ant, not being a party to the agreement, might, at the expiration of T.’s 
lease, have entered for the residue of his term and repaired. 

Held, also, that the declaration was good, inasmuch as the plaintiffs 
were entitled to the whole reversion which remained, and were not pre- 
vented from suing as assignees under stat. 32 Hen. 8, by reason of the 
partial merger of the term. —Badeley v. Vigurs, June 30, Q. B. 

Sunk Vessel — Buoy — Accident. It is the duty of a person using a 
navigable river with a vessel of which he is possessed and has the control 
and management, to use reasonable skill and care to prevent mischief to 
others ; the liability is the same whether the vessel be in motion or sta- 
tionary, floating or aground, under water or above it. The liability may 
be transferred with the transfer of the possession and control to another 
person ; yet, on the abandonment of such possession, contro], and man- 
agement, the liability may cease. 

Unavoidable accident producing the wreck of a vessel, no duty arises to 
the owner to take any precautions, or to remove impediments to the navi- 
gation. — White v. Crisp, June 5, Exch. 

False Imprisonment.—In false imprisonment it is a good plea that the 
defendant apprehended the plaintiff on a reasonable suspicion of felony ; but 
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Semble, it is not enough that the suspicion was merely bond fide— 
Sayer and Wife v. Lichfold. Exch. N. P. Before Parke, B. 

Threatening Letter — Menaces — Stat. 7 & 8 Geo. 4, c. 29,s.8. Quere, 
whether a letter, falsely accusing the prosecutor with being the father of 
the writer's illegitimate child, and stating that, unless the prosecutor sent 
her some money for its support, she must apply to the parish and take 
harsh measures, is a letter demanding money, ‘* with menaces, and with- 
out any reasonable or probable cause,’’ within the meaning of the statute 
7 & 8 Geo. 4, c. 29, 8. 8.— Regina v. Pearce, July 11, Oxford Circuit, 
Before Crompton, J. 


Ecclesiastical Law. 


Testamentary Papers — Revocation. 'Two dispositive documents, not 
repugnant to or revocatory of each other, but each appointing different 
executors, were held together to constitute the will of the deceased, there 
being nothing to show a contrary intention.—Richards v. The Queen’s 
Proctor, January 14, P. C.* 





FAiscellaneous Entelligence. 


Non-L1antLity of Can-owners ror Lost Baccace.—On Saturday, 
in the Bloomsbury County Court, an action was brought by Marmaduke 
Charles Salvin, Esq., of Burn-hall, Durham, to recover from the defend- 
ant, Mrs. Kartwright, a cab proprietor, £25, the value of a portmantean 
and contents, lost by the alleged negligence of the driver. The plaintiff 
was conveyed from the Great Northern Railway to Manchester square, 
and his luggage, consisting of two portmanteaus and a box, was placed 
outside, but on arriving at Manchester square, a portmanteau was missing. 
The driver said it must have been stolen or shaken off. Mr. Lewis, for 
the defendant, submitted, that he was entitled to a verdict, since no negli- 
gence was shown, and the defendant had let the cab out to the driver, and 
was therefore not responsible for the conduct of the driver. Moreover, it 
appeared that the complainant had himself gone to the railway station to 
see if the luggage was left there, showing that he was not certain that it 
had been placed on the cab. It was also contended that the cab-drivers 
were not in the position of common carriers. The driver said that only 
two packages were given to him at the railway by the porter. The learn- 
ed judge said he did not consider cabmen in the light of common carriers, 
which would render them liable for such losses, and, as no negligence had 
been proved, his verdict must be for the defendant, with costs.—Law 
Times, Aug. 26. 


Covurresies om THE Executive ano Jupiciary.—A singular exchange 
of courtesies took place, a short time since, between Judge Pepper, of 
the 7th Judicial District of Tennessee, and Governor Johnson, of the same 
State. Judge Pepper, who was a blacksmith, presented to Governor 
Johnson a fire-shovel, made by the Judge’s own hands. The Governor 
accepted the present, and, being a tailor by trade, returned the compli- 
ment by cutting and making with his own hands, a coat, which he pre- 
sented to the Judge.— New York Inquirer. 
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A Miserty Cuier Justice.—Jekyl said that Kenyon died of eating 
apple-pie crust at breakfast, to save the expense of muffins; and that 
Lord Ellenborough, who succeeded to the chief justiceship in consequence, 
always bowed with great reverence to apple-pie ; ‘* which,”’ said Jekyl, 
‘*we used to call apple pie-ty.’"’ The Princess also told of how the 
King used to play tricks on Kenyon, sending the Dispatch Box to him at 
a quarter past seven, when he knew Kenyon was snug in bed ; being ac- 
custumed to go to bed at that hour to save candle-light.— Moore's Diary. 


Loro Dexsan.—The event of the week is the death of Lord Denman. 
He had been long failing; he had reached the natural term of life; and 
the intelligence will be received with respectful grief, but without sur- 
prise. For Lord Denman had been a distinguished man in his day. He 
had filled a large space in the public eye—first from his association with 
Lord Brougham and others in the Queen’s trial, and afterwards as filling 
the post of highest dignity, though not of loftiest rank, in this kingdom— 
that of Lord Chief Justice. As a lawyer he was not great; as an orator 
he was very inferior to his marvellous colleague in that famous trial. He 
was doubtless indebted for much of his professional success to the gifts of 
nature—his commanding form, his magnificent face, his dignified bearing. 
Though born of the middle class, the stamp of nobility was upon him. In 
person, as in manner, he was the leau ideal of a Chief Justice.— Law 
Times, Sept, 30. 


A Quarter or a Century's Imprisonment ror Dest.—Mr. Payne 
has held an inquest at the Queen’s Prison, on the body of Emma David- 
son, otherwise Sarah Hawkins, aged 57, who died in the prison on Mon- 
day last, after an illness of some months’ duration. ‘The deceased was 
somewhat of an eccentric character, and had been in confinement since 
1829, having made a solemn vow when arrested that she would * live 
and die ’’ in prison, as she considered the claims against her to be unjust. 
She was in the receipt of an income of about a £100 a year, regularly 
paid to her out of property of which she was in possession when first ar- 
rested, under the provisions of an Act now abolished.—Jd., Oct. 1. 


A Darine Vittarn.—A man named Armand appeared a few days ago 
before the Imperial Court at Amiens, as appellant from a condemnation to 
fifteen months’ imprisonment fur rupture de ban, passed on him some time 
before, by the Tribunal of Correctional Police. As he had been con- 
demned eight or ten times for the like offence, the court instead of reduc- 
ing the punishment, raised it to five years’ imprisonment. No sooner 
had the president pronounced the sentence, than the prisoner hurled at him 
with great violence, a stone as large as his fist, which he had secreted be- 
neath his blouse. ‘* There,’’ cried he, *‘ take that for your five years.” 
The president turned his head aside, and fortunatelyithe stone only struck 
him on the left shoulder. Some gend’armes immediately rushed on the 
man and bound him. As they did so he cried, ‘* I have kept that stone 
secreted fifteen days expressly to throw at him, andI deeply regret it did 
not hit him in the head and kill him.’’ For this outrage the court at 
once condemned the man to seven years’ hard labor. It might have im- 
posed the sentence of death, or hard labor for life. It does not appear 
the man had any personal animbdsity against the president, but had de- 
termined to be avenged on the judge who would condemn him, whoever 
he might be.— Galgnani. 


A Sanpwica Istanp Jupce.—Of all the characters on the group, no 
one is more interesting than that of a native judge. A singular specimen 
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of this genus homo I found residing within the precinets of Kualoa. His 
house was constructed on the native plan, but his domestic comforts were 
rather superior. He was a judge, and that made the difference. He re- 
sided in the centre of a village, containing six or, seven other dwellings. 
His legal profession constituted him a sort of lord over his surrounding 
brethren, fur they all looked up to him with feelings somewhat akin to 
reverence. He had no rosewood book-cases well filled with elegantly 
bound and ponderous volumes ; but a single shelf contained his papers, 
and some half dozen books, from which he had drawn his legal inspira- 
tions. His house contained a few articles for domestic use that would not 
have disgraced the residence of many a thoroughly civilized man. Every- 
thing was arranged with scrupulous care as to the best side being placed 
toward the gaze of the visitor, and all was proverbially neat and clean. 
He had so adjusted the insignia of his office, that his own countrymen 
might at once be impressed with the majesty that civil Jaw extends to its 
faithful disciples. ‘The judge himself was a fine looking fellow, about 
six feet high, well proportioned, and with a hand that might well have be- 
longed to a high-born patrician woman. His entiré physiognomy was 
that of a lawyer.—Sandwich Island Notes. 


A new Cause ror CHaLiencine a Juror. — In the Court of Oyer and 
Terminer, a gentleman named William Harrison was called as a juror in 
the case of Charles Jager, charged with the murder of John Moran. Mr. 
Spenser, counsel for the prisoner, after finding out that the juror was an 
undertaker, said he should challenge him peremptorily because of his 
occupation, which was a too great familiarity with death. The juror was 
rejected. — N. Y. Eve. Post. 


A JuryMan’s Jeu p’ esprit. — The Court of Common Pleas in Suffolk 
County was occupied some time since with a trial of an appeal from a 
Justice of the Peace in an action relating to the felloes and tires of certain 
wheels. ‘The counsel oceupied in the argument of the case much more 
time than its importance seemed to require, and a member of one of the 
juries perpetrated the following lines, in which we have substituted other 
names for those of the gentlemen mentioned. 

** Saunders and Smith, two lawyers shrewd, 
‘Though they themselves may like the sport, 
Talking of felloes and of tires, 
Tire all the fellows in the Court.” 


Mr. Curran anv Lorp Crare. —** Lord Clare had a favorite dog 
that sometimes followed him to the Bench. One day during an argument 
of Curran’s, the Chancellor, in the spirit of habitual petulance which dis- 
tinguished him, instead of attending to the argument, turned his head aside, 
and began to fondle the dog. The counsel stopped suddenly in the mid- 
dle of a sentence, — the judge started. —‘ I beg pardon,’ said Mr. Curran, 
* [thought your Lordship had been in consultation ; but as you have been 
pleased to resume your attention, allow me to impress upon your excel- 
lent understandings that —, &c.’ ’’—Curran’s Life by his Son. 


Novet Motions. — A young gentleman newly called to the Bar, and 
not thoroughly acquainted with legal contractions, had a brief put into his 
hands with the following indorsement upon it : — 

Nokes v. Styles. — Instructions. 

Mr. Leatherhead, 1-2 gua. 

‘* To move for a Common to examine witnesses.”’ 

The young gentleman accordingly moved the court, ‘My Lords, I 
humbly move your Lordships for a common to examine witnesses.’ 
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“What, Sir?’ said the Chief Justice. ‘* I humbly move for a common 
to examine witnesses.”” ‘* Pray, Sir,’’ said the Chief, ‘‘ are your wit- 
nesses numerous! ’’ ‘* Yes, my Lord.” ‘** Then take Salisbury Plain.” 
— Westminster Hall, Vol. 3. ‘ 





Notices of New Dooks. 


Reports or Cases argued and determined in the Supreme Judicial Court 
of Massachusetts. By Horace Gray, Jr. Vol. I., Part L., pp. 370. 
Boston: Little, Brown, and Co. 1854. 


It is very gratifying to notice the commendable promptness with which 
Mr. Gray has issued the first number of his Reports. 

Although the statute directing the reports to be published by the first day of 
September in each year, has not been, and, perhaps, could not be strictly 
complied with, yet Mr. Gray is so far in advance of his predecessors, in 
obedience to a law which of late does not seem to have been regarded as 
binding on the reporter—and we do not say that some relaxation from 
its literal requisitions must not be expected—that we feel greatly obliged 
to him, and, it is to be hoped, that he will observe the same promptness 
during the whole period of his continuance in office. We are now enabled 
to ascertain, from an authentic source, the decisions made by the Supreme 
Court, in Suffok County, at the March Term of the year 1854. 

The last volume of Mr. Cushing's Reports ends with the cases decided at 
the closing of the year 1851, and there are then the cases decided in the 
interval between 1851 and 1854 yet to be reported. We venture to hope 
that we may see them in print at no very distant period of time. 

The general appearance of this number of Mr. Gray’s Reports, is cor- 
tainly highly creditable and very satisfactory. ‘There are, however, some 
errors of detail which it may be desirable hereafter to notice and to correct. 
We should be glad to see a fuller statement of the facts in some of the 
cases, than that contained in the opinion of the court. It is never fair, 
and generally impossible, to judge of the correctness of a decision without 
a full knowledge of the facts on which it is founded. It is to be regretted, 
too, that the reporter is not at liberty to omit cases of no value, instead of 
being required, as he is by the statute, to publish reports of the decisions 
on all legal questions argued by counsel, although of no earthly impor- 
tance to any one but the parties. 

We find in this volume decisions upon important points of principle and 
practice. Under the former head fall the cases of Fisher v. McGurr, 
Commonwealth vy. Albro, and Henrick vy. Smith, in which the chief justice 
gave a most Juminous and unanswerable opinion, declaring the fourteenth 
section of the liquor law of 1852 unconstitutional. 

Parton v. Hervey touches one of the most important and delicate] rela- 
tions of life. The case declares the validity of marriages made:in this 
State between boys of fourteen years and girls of twelve years of age, 
even without the consent of their parents or guardians. A model opinion 
is given in the case by Mr. Justice Bigelow. 

Porter vy. Judson deals with the duties of holders of notes and of Nota- 
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ries Public, and points out the course to be pursued by them in reference 
to finding the maker, and making demand upon him. The case shows 
that it is not safe to place a note in the hands of a notary, for the purpose 
of making demand and giving notice, aud not, at the same time, to impart 
to him all the information possessed by the holder, by which the notary 
may find the residence of the parties of whom demand is to be made, and 
to whom notice is to be given. 

The point decided in The Boston and Worcester Railroad Corporation 
v. Dana, in reference to the admissibility of abstracts from voluminous 
books and dvcuments sometimes offered in evidence upon the trial of a 
case, has a very important bearing upon the practice in the great multi- 
tude of cases now on the court dockets, brought by Mutual Insurance 
Companies for the recovery of assessments, in which the most compli- 
cated calculations and computations are to be made from numerous entries, 
votes, and other data. The mode of proof pointed out will afford great 
relief to juries, and save an infinite deal of time in the trial of such cases. 

It would be quite useless, and entirely out of place, to say a word of 
the evident ability, great learning, and palpable general correctness of the 
decisions in these Reports. Ability, learning, and accuracy are so char- 
acteristic of the decisions of tie Supreme Court of Massachusetts by 
universal acknowledgment, that the exceptions only, if any, can be the 
subjects of question and discussion. 

There are several decisions in this number that are worthy of more 
than a mere passing notice. Such is the decision in Lord v. Wheeler. 
The facts of this case invited a discussion of a very important question 
upon the broadest general principles. It was, however, decided on very 
narrow grounds; and there is at least a doubt whether the grounds taken 
were sufficient to sustain the decision, if it had been otherwise unsup- 
ported. ‘The facts, as we gather them from the opinion of the court, 
were these : — A workman, who was employed to repair a house and out- 
buildings for a certain sum, and who had nearly completed the repairs, 
was allowed to recover for labor done and materials furnished, before he 
had entirely completed his job, on the ground that the buildings were 
destroyed by fire, and the owner had entered and occupied them before the 
fire occurred. Jt did not appear that the fire was attributable to the fault 
or negligence of either party. The distinct reason given for the recovery 
is, that the defendant, being the owner of the buildings, moved into them 
by himself or his tenant, when the contract was substantially finished, and 
that this was a severance of the contract, and an acceptance pro tanto. The 
expressions ‘ substantially finished’’ and ‘* nearly completed’? mean here 
the same thing, and are, in fact, employed as convertible terms. Now the 
job was either finished or it was not finished — if finished, then the money 
agreed to be paid was due, and no severance was necessary to enable the 
plaintiff to recover it. ‘The occupation of the buildings might or might 
nut be an acceptance, but it could not sever a contract already completed. 
If the job was not so far completed, that it might fairly be said in law to 
be finished, then it was quite as easy to sever it in one place as another, 
when it was half done, as when it was nearly, but not in law actually, 
finished. There can be no doubt that the circumstances attending the 
entry or occupation of a house by the owner, while a workman is repair- 
ing it by the entire contract, might be such as to justify a jury in inferring 
an acceptance of the performance pro tanto, and a severance of the con- 
tract. But we think it does not, by any means, necessarily follow, as a 


rule of Jaw, that, when a man agrees to pay another a certain sum for 
repairing his house, under an entire contract, the owner severs the con- 
tract, and accepts partial performance, by merely moving into and occupy- 
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ing the house. Take a case most likely to occur. — A man resides in the 
city during the winter, and during the summer in the country. While at 
his summer residence, he engages a workman to slate his city house by an 
entire contract, stipulating that the workman shall find the slate and put it 
on for a specific sum. When the time arrives for the owner to return in 
the autumn, the slating is not done, but he is obliged to move into the 
house ; and does so, without interfering with the action of the workman. 
Can the workman stop at once and sue the owner for labor and materials, 
or for a part performance, on the ground that the contract has been severed, 
or that such part performance has been accepted ? 

The truth is, the moving into and occupying the house under such cir- 
cumstances, not only might, but in general would, have no relation to the 
slating or the,state of the labor. It might be more convenient for the 
owner to have the laborers about his house, when he is absent — but 
the job may be done whether he is in or outof the house; and the moving 
in znd occupying, while the job is in progress, does not change the nature 
of the contract, or release the workman from any of its obligations. The 
case does not in prinviple differ materially from that in which the owner 
of a house has it slated for a specific sum while he is residing in it. The 
return and moving in, urless attended by other circumstances, are of no 
more importance than the staying in. Surely a man may have his house 
slated by the job under a specific contract, while he is residing in it, and 
the fact that he is residing in it does not sever the contract; if it did, no 
binding contract could be made in such a case. That the plaintiff in Lord 
v. Wheeler, was entitled to recover something, there could be no doubt. 
This being admitted, there must, of course, be some reason for it. 

When the workman engaged to repair the buildings, the owner by a 
corresponding obligation agreed that he should have the buildings to re- 
pair. Every shingle, or board, or piece of slate, fastened upon the build- 
ings became a part of them—and consequently became the property of 
the owner of the buildings— as fast as the werk progressed. ‘The build- 
ings being at his risk, the accessions were so also. And when the build- 
ings were destroyed the loss fell upon the owner of them, including that 
of the accessions. Res perit domino. But the buildings being destroyed 
without the fault of either party, the workman is excused from going on 
with his contract, because the owner is no longer in a condition to furnish 
him with the buildings to finish his contract on. The owner may be 
excused from furnishing the buildings because they have been inevitably 
destroyed. The owner is not then in a condition to sue the workman for 
not completing his contract, and the workman may not be in a condition 
to sue the owner for not suffering him to complete it. ‘The owner cannot 
recover for a non-performance — nor the workman for an entire perform- 
ance. ‘The casualty itself severs the contract, so that neither party can 
enforce its completion. The parties stand precisely as if they had mutu- 
ally agreed to stop where the fire found the buildings, and setting aside 
the future obligations of the contract, to settle according to a fair division 
of their existing rights under it. Why should the owner pay the work- 
man? Why should not the latter lose the labor and materials furnished? 
The workman should not lose the labor and materials because they are no 
longer his to lose. They have been added to the buildings and have 
thereby become the property of the owner of the buildings. And the 
owner should pay for them because they have become his, and he has 
really had the benefit of them, not for the reason that he has entered and 
actually enjoyed them, but because the buildings were his, and the labor 
and materials increased their value to the time of the accident. Before 
the fire the owner could have sold his buildings for the increased value — 
he might have insured them for the increased value, and recovered it in 
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full. As there was an increase in value to the property of the owner, so 
there was a decrease to the same extent of the property of the workman, 
in his labor and materials furnished. ‘The property of the workman now 
consists of his rights under the contract; he has no longer any property 
in the labor and materials bestowed. The owner having had the labor 
and materials of the workman, the latter, being in no fault, is entitled to 
his compensation. But the contract is not entirely set aside, the incident 
has not perished with the principal. ‘The contract is still in force, so far 
as it has been performed, and still regulates the compensation. Upon 
these principles it is clear that the workman would be entitled to a certain 
proportion of the contract price, according to the proportion of the job 
finished, but not to a quantum meruit for labor and materials furnished. 
The latter might amount to more than the whole original contract price, 
but more than that the workman cannot recover upon any principle. 

The case of Commonwealth v. McKie, invites more attention than can 
be bestowed upon it in this notice. We may advert to that and some 
others at a future time. 


Reports or Cases argued and determined in the Court of Appeals of the 
State of New York, with Notes, References, and an Index, by Henry 
R. Selden. Vol. 2. Albany: W. C. Little & Co., 1854. In this 
court, as many important questions are decided as in any other, and 
our readers, we doubt not, would be glad to have an account of some 
of its decisions. Those we give we shall give briefly, and refer to 
the book itself for statements, and reasons, and limitations. 

The court decide That payment on a running account, no specific ap- 
plication being made, will be applied in equity to the first items, though 
the creditor held security for them, and none for the final balance. 

That an award extending the day of payment on a contract discharges 
sureties, 

That money deposited generally becomes the money of the depositary. 

That affinity by marriage is not a sufficient consideration in a deed of 
bargain and sale. 

That a right of re-entry for non-performance of any condition is not an 
estate in land; and a person re-entering is in by a forfeiture of condition, 
and not by reverter. 

That the owner of lands on a navigable river, in which the tide ebbs and 
flows, has no private right or property in the waters of the river, or in the 
shore between high and low-water mark. 

That a sale of lumber on credit, and a conditional delivery of it for trans- 
portation by the purchaser to consignors for sale, in the name of the original 
owner and as his property, the avails to be paid to him, with the deduction 
of an amount already paid, give to the purchaser no title to the property, 
nor any authority to sell it, nor to create a lien on it for advances. 

That a note or memorandum required by the Statute of Frauds must be 
subscribed underneath, or at the end of such note or meinorandum. 

That a married woman cannot incur an obligation binding her personally 
for the expense of protecting property held by a trustee for her use. 

That a trustee has a lien on a trust estate fur the expense of protecting 
it, though not expressly provided for in the instrument creating the trust ; 
he may effectually charge such expenses on the future income of the estate, 
without becoming personally responsible for their payment ; and the estate 
in the hands of a new trustee remains subject to the charge. 

That a testator must declare the instrument to be his last will, in the 
presence of all the attesting witnesses. ; i 

That a notice of protest, erroneous in some particulars in the description 
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of the note, may be aided by evidence that there was no other note to 
which the notice could be applied. 


Reports or Cases argued and determined in the Superior Court of Judi- 
cature of New Hampshire. By Witwiam L. Fosrer. Vol. IV. pp. 
615. Concord, N.H.: Published by G. Parker Lyon. 1854. 


The opinions in this volume, to which we have been able to give but a 
cursory examination, sustain the high character which the Superior Court 
of New Hampshire has acquired, and are of practical value and interest 
beyond the limits of its jurisdiction. ‘There are several] cases of interest 
relating to railroads, and we would particularly call attention to the case 
of Moses v. The Boston and Maine Railroad, as affecting the rights and 
duties of such corporations as common carriers. ‘There are several im- 
portant cases on the law of evidence. ‘The number of questions arising 
upon pleading, revives our early recollections of a title of the Jaw which 
seems almost fading out of our practice in Massachusetts. ‘The characterof 
the jurisprudence of New Hampshire might furnish a strong argument in 
favor of its retention as part of a judicial system. The only adverse crit- 
icism that we can make upon the volume is, that the abstracts of cases 
might, in some instances, be a little abbreviated. We do not consider it the 
purpose of a marginal note, in any measure, to reproduce the case, but 
only to set forth the principles of general application which are settled 
by it. 
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Name of Insolvent, Residence. Commencement : Name of Commissioner, 
' Proceedinzs. a 

Adams, Nathan, 2d Provincetown, Nov. 3, 1854,/Timothy Reed. 
Alexander, Wm. et al.* Boston, s 697, John P. Putnam, 
Barrett, Francis Weymouth, “95, Francis Hilliard. 
Blake, Alonzo C, Springfield, ¢ 93, Henry Vose. 
Bodwell, Nelson Boxford, Oct. 5, N. W. Harmon. 
Bridges, Charles H. Clinton, Nov. 20, Cc. H. B. Snew. 
Brown, James W. Boston, “ 64, John P. Putnam. 
Burditt, George W. Charlestown, « #9, Isaac 8S. Morse. 
Burrell, Robert P. Stoughton, Dec. 1, Samuel B. Noyes, 
Capen, Wm. W. Boston, Nov. 8, John M. Williams, 
Chambers, Andrew ft Lowell, ss 6, Isaac S. Morse. 
Clifford, ‘Chomas Lawrence, Sept. 11, N. W. Harmon. 
Coates, John Barnstable, Nov. 2l, Timothy Reed. 
Conant, Leonard Taunton, « 18, Timothy Reed. 
Conant, Rufus L. Marshfield, “17, John M. Williams, 
Coombs, John Newburyport, Sept. 27, N. W. Harmon. 
Copeland, Franklin Roxbury, Nov. 23, John P. Putnam. 
Curtis, Salem N. Worcester, Dec. 1, T. G. Kent. 
Cummins, ‘Thomas R. et al.}| Dorchester, Nov. 7, Joho P. Putnam. 
Dalton, Peter West Bridgewater, whee.” Welcome Young. 
Dana, Edmund W. et al.§ Boston, — ze John P. Putnam, 
Dana, Stephen W. et al.§ Boston, « &, John P. Putnam, 
Day, Amos B, et al. |j Boston, se 16, John P. Putnam, 
Derby, Charles W. Attleborough, sad 1, Edmund H. Bennett. 
Dodge, Benj. W. Charlestown, . ¢ Charles Demond, 
Drake, Robert E. Newburyport, Oct. 10, N. W. Harmon, 
Dresser, Henry W. Lowell, Nov. 30, Isaac 8S. Morse, 











* For Notes to the above references, see next page. 
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Name of Insolvent, | Residence, Commencement off Name of Commissioner. 
Proceedings. 

Evans, Horatio Boston, Nov. 18, 1854, John P. Putnam. 
Evans, John P. et al.* Boston, a John P, Putnam. 
French John A. Boston, Sept. 11, \Charles Demond. 
Frye, Fred. A.tt Salem, Nov. 23, John G. King. 
Galligan, Peter Boston, Sept. 30, \Charles Demond. 
Gilbert, Joseph A. et al.t Boston, Nov. 7, Joho P. Putnam. 
Hale, Daniel L. et al. J Boston, *. &, ‘John P. Putnam. 
Hale, Ezekiel Haverhill, Oct. 20, IN. W. Harmon. 
Hamilton, Johan K. Quincey, Nov. 13, |Samuel B. Noyes. 
Harvey, Edwia Palmer, “« 17, ‘Henry Vose. 
Heath, Enos Boston, Oct. LI, Charles Demond. 
Hodges, Benj. M. Andover, June ° IN. W. Harmon, 
Holbrook, Lewis Millbury, Nov. 10, li’ G. Kent. 
Hudson, Leonard R, ** Worcester, “27, | Alexander H. Bullock. 
Hudson, Ozias ** Worcester, “ 27, — | Alexander H. Bullock. 
ireland Jeremiah R, Newburyport, July 3, la. W. Harmen. 
Johnson, L. A. Salem, Nov. 6, John G. King. 
Josselyn, Ozen Quincy, so @, Samuel B. Noves. 
Kimball, Caleb F. Stoughton, = a ISeamnct B. Noyes. 
King, Benjamin F. New Bedford, pe 4, /Elnathan P. Hathaway. 
Kingman, Damon Sharon, “4, \Francia Hilliard. 
Knowlton, George Salem, “« @i, John G. King. 
Knowlton, Lozano C. Shrewsbury, « 48, Alexander H. Bullock. ; 
Loring, William M Boston, ec 98, iCharles Demond. H 
Lovett, George W. Charlestown, * 4; \John P. Putnam, ; 
Melntosh, Hiram P. Newburyport, June 7, \N. W. Harmon. ? 
Metcalf, John W. Bellingham, Nov. 18, Francis Hilliard. : 
Munroe, Jonas Attleborough, Dec. 11, Edmund H. Bennett. : 
Newcomb, Lewis Quincy, Nov. 22, Jobn P. Putnam. 
Newton, Abraham H, Worcester, “ 24, T. G. Kent. j 
Norton, Francis }} Springfiedd, sc 9, Henry Vose. 
Ordway, Fred. J. Cambridge, “6, | Asa FP. Lawrence. 
Oshorme, Oliver W. Somerville, 6 1, |Asa F. Lawrence. 
Oxford, Joseph M., Boston, Sept. 22, Charles Demond. 
Page, Francis A. Lowell, Nov. 13, ifeane &. Mere. 
Perley, Samuel Haverhill, June 23, IN. W. Harmon. 
Pollard, Amory Berlin, Nov. 29, |A. H. Bullock. 
Polley, Francis Walpole, ee Francis Hilliard. 
Poole, John Newburyport, | July 3, IN. W. Harmon. 
Porter, Wm R.+t Salem, Nov. 23, John G. King. 3 
Raymond, George F. Weymouth, <c @, Samuel B. Noyes. ’ 
Reed, John, §§ (deceased) —_| Boston, “« 9, John M. Williams. 
Rich, Sylvanus Dorchester, a John P. Putnam. 
Robinson, John L. Lynn, . a John G. King. 
Sawyer, Bernard Lowell, “ 8B, isaac S. Morse. 
$s ac 7 
aeenn oo. partners /Whately, “ 1, [David Aiken. 
Seaverns, John L. et al.t Boston, = John P. Putnam. 
Sevey, Sami. C. 'Boston, ee 9, John P. Putnam. 
Sittler, Charles R. ¢ Lowell, es 6, Isaac S. Morse. 
Skil, James M.}t Springfield, “ 9, Henry Vose. 
Smith, Benj H. Attleborough, “20, Edmund H. Bennett. 
Sprague, Henry Melrose, > -. Asa F. Lawrence. 
Storey, Jacob, et al. J Chelsea, oc 616, John P. Putnam. 
Strain, John | Lawrence, July 31, N. W. Hatmon. 
Taft, Alanson Mendon, Nov. 27, Alexander H. Bullock. 
Taylor, Luther Yarmouth, <« ®, Timothy Reed. . 
Tenney, John | Amherst, = [. F. Cénkey. z 
Towne, Stephen P. Danvers, June 22, N. W. Harmon. 
Tuttle, Henry H. §§ Boston, Nov. 29, John M. Williams, 
Tyler, Benjamin O. Winchendon, <s« @, C. H. B. Snow, 
Varney, Shadrach Charlestown, “e 1, Isaac S. Morse. 
Webster, Heman Methuen, Oct. 3, N. W. Harmon. 
Wellman, Asa Charlestown, Nov. 28, Asa F. Lawrence. 
Whittemore, James F. Boston, } Oct. 14, Charles Demond. 
Wilson, Jacob Lawrence, | Aug. 31, N. W. Harmon, 

* Evans & Alexander. t Sittler & Chambers. ft John L. Seaverns & Co. 

§ Dana & Co. | Hale, Day & Storey, tt Porter & Frye. 

** L. R. & O. Hudson, tt Skiff & Norton. §§ Reed & Tuttle. 





